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THE PREFACE. 


JPh E motives for undertaking the compilation of a new 
Digeft o f Indian La w are fo well unfolded in a letter ad- 
dreffed by the late Sir W illiam Tone s to the Supreme 
Council o f B engal, that it will fuffi.ee to extract therefrom 
theTentiments expreffed by that venerable magiftrate. It 
muft ever be regretted, that the publick has loft by his pre¬ 
mature death, a tranflation from his pen of a.digeft compiled 
under his direftion, and an introduftory difcourfe for which 
he had prepared curious and ample materials.* The lofs is 
irreparable; for no other joins to a competent knowledge 
of oriental languages that legiflative fpirit and intimate ac¬ 
quaintance with the principles of jurifprudence, which he 
polfeffed in fo eminent a degree. 

“ Nothing,” fays Sir William Jones in the addrefs al¬ 
luded to, “ could be more obvioufly juft than to deter- 
“ mine private contefts according to thofe laws, which the 
' « parties themfelves had ever confidered as the rules of their 
a condu£l and engagements in civil life; nor could any 
«< thing be wifer than, by a legiflative a£l, to aflure the Hindu 
<« and Mufelman fubje£ts of Great Britain, that the private 

• See his laft Anniverfary Difcourfe as Present of the A ft a tick Society, Yol. 4> P- *7 6 - 

b r, “ laws, 
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aws, which they feverally hold facred, and a violation of 
which they would have thought the molt grievous oppref- 
fion, Ihould not be fuperfeded by a new fyftem of which 
they could have no knowledge, and which they muft have 
confidered as impofed oil them by a fpirit of rigour and in¬ 
tolerance. So far the principle of decifion between the 
native parties in a caufe appears perfe£lly clear; but the 
difficulty lies (as in molt other cafes) in the application of 
the principle to pra&ice; for the Hindu and Miifelman laws 
are locked up for the mod part in two very difficult lan¬ 
guages, Sanfcrit and Arabick, which few Europeans will 
ever learn, becaufe neither of them leads to any advantage 
in worldly purfuits; and if we give judgment only from the 
opinions of the native lawyers and fcholars, we can ne¬ 
ver be fure that we have not been deceived by them. It 
would be. abfurd and unjuft to pafs an indifcriminate 
cenfure on a confiderable body of men; but my ex¬ 
perience juftifies me in declaring, that I could not with an 
eafy confcience concur in a decifion, merely on the written 
opinion of native lawyers, in any caufe in which they could 
have the remoteft intereft in mifleading the court: nor, 
how vigilant foever we might be, would it be very diffi¬ 
cult for them to miflead us; for a fingle obfcure text, ex¬ 
plained by themfelves, might be quoted as exprefs autho¬ 
rity, though perhaps in the very book from which it was 
fele&ed, it might be differently explained, or introduced 
only for the purpofe of being exploded. The obvious 
remedy for this evil had occurred to me before I left 
England, where I had communicated my fentiments to 
fome friends in Parliament and on the bench in Weft- 
minfter Hall, of whofe difcernment I had the higheft opi¬ 
nion ; and thofe fetiments I propofe to unfold in this let¬ 
ter with as much brevity as the magnitude of the fubjeft 
will admit. If we had a complete digeft of Hindu and 
Muhammedan Laws, after the model of Justinian’s inefti- 
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mable pande&s, compiled by the moft learned of the na¬ 
tive lawyers with an accurate verbal tranflation of it into 
Engliffi, and if copies of the work were repofited in the 
proper offices of the Sedr Diwani Adalat, and of the Su¬ 
preme Court, that they might occafionally be confuted as 
aftandard ofjuftice, we ffiould rarely be at a lofs for prin¬ 
ciples at leaft and rules of law applicable to the cafes be¬ 
fore us, and ffiould never perhaps be led aftray by the Pan¬ 
dits or Maulavis , who would hardly venture to impofe on 
us, when their impofition might fo eafily be dete&ed. The 
great work, of which Justinian has the credit, confifts 
of texts colledted from law books of approved authority 
which in his time were extant at Rome; and thofe texts 
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“ are digefted according to a fcientifical analyfis; the names 
« of the original authors and the titles of their feveral books, 
« being conftantly cited with references even to the parts of 
<! their works, from which the different paffages were feledt- 
« ed; but although it comprehends the whole fyftem of jii- 
« rifprudence, publick, private and criminal, yet that vaft 
« compilation was finiffied, we are told, in three years: it 
« bears marks unqueftionably of great precipitation, and of 
« a delire to gratify the Emperor by quicknefs of difpatch; 
« but with all its imperfeftions it is a moft valuable mine of 
« juridical knowledge. It gives law at this hour to the great- 
<s eft part of Europe; and, though few Engliffi lawyers dare 
« make ffich an acknowledgment, it is the true fource of 
<c nearly all our Engliffi laws, that are not of a feudal ori- 
t6 gin. It would not be unworthy of a Britiffi government 
« to give the natives of thefe Indian provinces a permanent 
“ fecurity for the due adminiftration of juftice among them, 
' “ limilar to that which Justinian gave to his Greek and 
« Roman fubje6ls; but our compilation would require far 
“ lefs labour and might be completed with far greater exadf- 
44 nefs in as ffiort a time; lince it would be confined to the 

“ laws of contracts and inheritances which are of the moft 

extenlive 
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xtenfive ufe in private life, and to which the legiflatur< 
has limited the decifions of the Supreme Court in caufes 
between native parties: the labour of the work would alfo 
be greatly diminifhed by two compilations already made 
in Sanfcrit and Arabick, which approach nearly in merit 
and in method, to the digeft of Justinian. The firft was 
compofed a few centuries ago by a Brahmen of this pro¬ 
vince, named Raghunandana and is comprized in twenty, 
feven books at leaft, on every branch of Hindu law: the 
fecond, which the Arabs call the Indian decifions, is known 
here by the title of Fetawii Adlemgiri } and was compiled, by 
the order of Aurangzib, in five large volumes, of which 
I poffefs a perfe£t and well collated copy. To tranflate 
thefe immenfe works would be fuperfluous labour; but 
they will greatly facilitate the compilation of a digeft on 
the laws of inheritance and contra6ls; and the code, as it 
is called, of Hindu law which was compiled at the requeft 
of Mr. Hastings, will be ufeful for the fame purpofe, 
though it by no means obviates the difficulties before ftated, 
nor fuperfedes the neceftity, or the expedience at leaft, of 
a more ample repofitory of Hindu laws, efpecially on the 
twelve different contra&s, to which Ulpi an has given fpe- 
cifick names; and on all the others, which, though not fpeci- 
fically named, are reducible to four general heads. TheTaft 
mentioned work is entiled Vivadarnava Setu , and confifts, 
like the Roman digeft, of authentick texts with the name 3 
of their feveral authors regularly prefixed to them and ex¬ 
plained, where an explanation is requifite, in fhort notes ta¬ 
ken from commentaries of high authority: it is as far as it 
goes a very excellent work; but though it appear extreme¬ 
ly diffufe on fubje&s rather curious than ufeful, and though 
the chapter on inheritances be copious and exa£l, yet the 
other important branch of jurifprudence, the law of con- 
tra&s, is very fuccin&ly and fuperficially difcuffed and 
bears an inconfiderable proportion to the reft of the work. 


CC 


But 
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iut whatever be the merit of the original, the tranflation of 
it has no authority, and is of no othernfe then to fuggeft 
inquiries on the many dark paflages, which we find in it: 
properly fpeaking, indeed, we cannot call it a tranflation; 
for though Mr. Halhed performed his part with fidelity, 
yet the Perfian interpreter had fupplied him only with a 
loofe injudicious epitome of the original Sanfcrit , 
in which abftraft many eflential paflages are omitted, 
though feveral notes of little confequence are interpolated 
from a vain idea of elucidating or improving the text.” * 


/\ 


Besides the great work of Raghunandana abovemention- 
ed, many other digefts have been compiled by Hindu law¬ 
yers ; which, like his, confift of texts colle£ted from the infti- 
tutes attributed to ancient legiflators, with a glofs explana¬ 
tory of the fenfe and reconciling feeming contradi&ions, to 
fulfil the precept of their great lawgiver, “ when there are 
“ two facred texts apparently inconfiftent, both are held to 
“ be law; for both are pronounced by the wife to be valid 
“ and reconcileable.” + From various digefts, and from 
commentaries on the inftitutes of law, the prefent digeft has 
been compiled; and the venerable author, Jag an na't’h a, has 
added a copious commentary, fometimes indeed purfuing 
frivolous difquifitions, but always fully explaining the various • 
interpretations, of which the text is fubfceptible. In re- 
ftri£!ing this compilation to the law of contra£ls and fuccef- 
fions, he has omitted the law of evidence, the rules of plead¬ 
ing, the rights of landlord and tenant, the decifion of quef- 
tions refpe&ing boundaries, with fome other topicks, which 

* The letter* from which this extract is taken, is dated 19th March 1788. On the fame date 
the then Governor General, Marquis Cornwallis, with the concurrence of the Members of 
Council, accepted the offer in terms honourable to the propofer and expreflive of the moft liberal 
fentiments. “ The objeft of your proportion,” they fay, <c being to promote a due adminiftra- 
44 tion of juftice, it becomes interefting to humanity 5 and it is deferving of our peculiar attention, 

44 as being intended to increafe and fecure the happinefs of the numerous fubje&s of the Com- 
u pany’s provinces.” 



f Menu, Chapter II, v. 41. 
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fhould 
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fhoiild be likewife treated for the purpofe of aflifting courts 
of civil judicature in deciding private contefts according to 
‘ the laws, which the Hindu fubjefts of Great Britain hold 
• facred. The body of Indian law comprifes a fyftem of du¬ 
ties religious and civil. Separating the topick of religious 
duties, and omitting ethical fubje£fs, Hindu lawyers have 
confidered civil duties under the diftinft heads of private 
contefts and forenfick pra6tice; the firft comprehends 
law private and criminal; the laft includes the forms of 
judicial procedure, rules of pleading, law of evidence writ¬ 
ten and oral, adverfe titles, oaths, and ordeal. The tranf- 
lation of Menu has fufficiently made known the criminal 
law of the Hindus , which is now fuperfeded by the Muham- 
medan fyftem: but another head of private contefts, in which, 
under the name of difputes concerning boundaries, the rights 
of hufbandmen are examined, contains matter both curious 
and ufeful; pra&ical law, efpecially the fyftem of evidence, 
muft be fometimes confulted in the provincial courts, which 
are not governed by Englifh law ; and the rules of fpecial 
pleading have been pronounced excellent by one, whofe 
opinion has great weight. * 


The D’herma "Sdflra, or facred code of law, comprifmg 
all the fubje&s abovementioned, is called Smriti , what was 
remembered, in contradiftin6lion to Sruti, what was heard. 
By thefe names it is ftgnified, that the Veda has preferved the 
words of revelation, while the fyftem of law records the fenfe 
expreffed in other words. It has been promulgated by thir¬ 
ty fix ancient fages, who are named in three verfes of the 
Padma purana; Ya'jnyawalcya however, mentions no more 
than twenty: on the other hand fages are cited in law tra£ls, 
whofe names do not appear in either lift. Treatifes, attribut¬ 
ed to thefe ancient philofophers, are extant, which internal 
evidence proves to be ancient, though probably compofed 


* Sir William Jones, in a manufcript note. 


by 




by many different 
authprs, are all afcribed to Vyasa; for the dramatic form, 
which has been given to moft of thofe tra&s, and the ufe of 
the third perfon, when the reputed author is named in his 
code, extort a confeflion from commentators, that the infti- 
tutes muff have been compofed by pupils from the recollec- r 
tion of precepts delivered by their holy inftru£ior. Without 
examining whether the authenticity of codes now extant be ' 
thus fufficiently eftablifhed, the Hindus revere thofe inftitutes 
as containing a fyftem of facred law confirmed by the Veda 
itfelf in a text thus tranflated by Sir William Jones accord¬ 
ing to the glofs of Sancara; “ God, having created the 
four claffes, had not yet completed his work; but in addition 
to it, left the royal and military clafs fhould become infup- 
portable through their power and ferocity, he produced the 
tranfcendent body of law; fince law is the king, of kings, far 
more powerful and rigid than they: nothing can be mightier 
than law, by whofe aid, as by that of the higheft monarch,- 
even the weak may prevail over the ftrong.” 

Concerning the birth and a&ions of the legiflators we 
know little more than what is recorded in the Pur anas ; and 
the whole of what is there recorded, belongs either to he- 
roick hiftory or to mythology. Such topicks would be here 
milplaced: but a fhort notice of the inftitutes, commenta¬ 
ries, and digefts, which have been ufed by the compiler, may 
be fitly fubjoined to introduce to the reader’s acquaintance 
the authorities cited in the work. 

The laws of Menu, who is revered by Hindus as the firft 
of legiflators, have already appeared in the Englifh language. 
Among the numerous commentators on his inftitutes, the 
moft efteemed have been noticed in the preface to the tranf- 
lation of his work; namely a commentary by MeVhaVit’hi 
fon of Biraswa'mi Bhatta, which, having been partly loft, 

has 
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r xi 3 
by other perfons, as the Pur anas, written 



has been completed by other hands at the court of Madana 
Pa'la, a prince of D'ig'h; another commentary by Govinda 
Raja; a third by D’haranid’hera ; and the celebrated 
glofs of Cullu ca Bhatta. The commentary called Men- 
wart’ha Muttavali and fome others are occalionally quoted in 
this digeft. 


Atri, not named among legiflators in the Padma pur ana , 
is fecond in the lift of Yajnyawalcya : he is one of the 
ten Lords of created beings,* and father of Datta'treya, 
Durva'sas and So'ma : a perfpicuous treatife in verfe, at¬ 
tributed to him, is extant. Vishn u, not the Indian divini¬ 
ty, but an ancient philofopher who bore this name, is re¬ 
puted author of an excellent law treatife in verfe; and Ha- 
rita is cited as the author of a treatife in profe: metrical 
abridgements of both works are alfo extant. 


Ya'jnyawalcya, grandfon of Viswa'mitra, is defcribed 
in the introdu6fion of his own inftitutes as delivering his pre¬ 
cepts to an audience of ancient philofophers affembled in 
the province of Mit’hila. Thefe inftitutes have been arranged 
in three chapters containing one thoufand and twenty three 
couplets. An excellent commentary, entitled MitacJIiara , 
was compofed by Vijnyaneswara, a hermit, who cites 
other legiflators in the progrefs of his work, and expounds 
their texts as well as thofe of his author, thus compofing 
a treatife, which may fupply the place of a regular digeft: 
it is fo ufed in the province of Benares, where it is prefer¬ 
red to other law trails; but fome of his opinions have been 
fuccefsfully controverted by late writers. Following the ar¬ 
rangement of his author, he has divided his work into three 
parts ; the firft treats of duties; the fecond, of private con- 
tefts and adminiftrative law : the third, of purification, the 
orders of devotion, penance and fo forth. Another com- 

* Menu, Chapter I, v. 35 . 

' mentary 
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mentary on Ya'jnyawalcya by De'vabod'ha, and one by 
Visvjaru'pa, are occafionally cited. The Dipacdlica by SV- 
lapaVi, which is likewife a commentary on Ya'jnyawal- 
cya, is in deferved repute with the Gauiiya fchool. 


Us'anas is another name of Sucra, the regent of the pla¬ 
net Venus: he was grandfon of Bhrigu: his inftitutes in 
verfe, with an abridgement, are extant; as is a fhort treatife 
containing about feventy couplets afcribed to Angiras, who 
holds a place among the ten lords of created beings, and 
according to the Bhagavata became father of Utat’hya and 
of Vrihaspati in the reign of the fecond Menu. A Ihort 
trad containing a hundred couplets is attributed to Yama, 
brother of the feventh Menu and ruler of the world below: 
Culluca bhatt'a wrote a glofs on his inftitutes. Apas- 
tamba was author of a work in profe, which is extant with 
an abridgement in verfe: but the metrical abridgement only 
oi the inftitutes of Samverta is atiionz the trafts which were 
colle&ed for the prefent compilation. Ca'tya'yana is au¬ 
thor of a clear and full treatife on law, and alfo wrote on 
grammar and on other fubje&s. Vrihaspati, regent of the 
planet Jupiter, has a place among legiftators; he was fon of 
Angiras according to one legend, but fon of De'vala ac¬ 
cording to another : the abridgement of his inftitutes, if not 
the code at large, is extant. Parasara, grandfon of Va- 
s isht’ha, is termed, the higheft authority for the fourth age: 
a work attributed to him is extant, with a commentary by 
Madhava'cha'rya. Vya'sa, fon of Para'sara is reputed au¬ 
thor of the Paranas, which, with fome works more immedi¬ 
ately conne&ed with law, are often cited in his name. San- 
c’ha and Lic’hita are the authors of a joint work in profe, 
which has been abridged in verfe: their feparate tra&s in 
verfe are alfo extant. Heroick hiftory notices two perfon- 
ages of the name of Dacsha ; one fon of Brahma', the o- 
ther fon of Prach'etas : a fimilar legend on the marriage of 

d ' their 
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•their daughters, and which is evidently allegorical, is told 
of both: it does not appear certain which of them is the le- 
giflator; however, a law treatife in verfe is dignified with 
this name. Gautama, fon of the celebrated founder of a 
rational fyftem of metaphyficks and logick, is named in eve¬ 
ry lift of legiftators, although texts are cited in the name of 
his father Gotama, the fon of Utat’hya : an elegant trea¬ 
tife in profe is afcribed to Gautama. S atatapa is author' 
of a treatife on penance and expiation, of which an abridge¬ 
ment in verfe is extant. Vasisht’ha, the preceptor of 
the inferiour gods, and one of the lords of created beings, 
is the laft of twenty legiftators named by Ya'jnyawalcya : 
his elegant work in profe mixed with verfe is extant. 


In the Padma pur ana the number of thirty fix legiftators 
is completed by the following names; Marichi, the father 
of Cas'yapa; Pulastya, father of Agastya ; Prache'tas, 
fon of Pra'chi'navarhisha by a daughter of the ocean, and 
father of Dacsha; Rhrigu, fon of Menu; Na'reda, be¬ 
gotten by Brahma', and again by Cas'yapa, on the wife of 
Dacsha ; Cas'yapa, fon of Mari'chi ; Viswa'mitra, a fage 
among military men, who became a Brahmana through his 
devotion; De'vala, fon of Viswa'mitra, and grandfa¬ 
ther of the celebrated grammarian Pa'n'ini, but according to 
another legend great grandfon of Dacsha ; R ishyas'r Inga, 
fon of Vibhandaca by a miraculous birth from a doe; 
Ga'rgya the aftronomer; Baud’ha yana, who is frequent¬ 
ly cited by lawyers; Pait’hinasi, who is alfo cited in this 
digeft; Ja'ba'li, Sumantu, Para'scara, Lo'ca'cshi and 
Cut’humi, whofe names rarely, occur in any compilation 
of law. 


Besides thefe legiftators, Dhaumya, theprieft of the Pan- 
davas and author of a commentary on the Yajurveda, A's wa- 
la'yana, .who wrote on the detail of religious. a£ts and cere- 
, monies, 
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monies, and Datta, the fon of Atri, are cited in this 
compilation; and Bha'guri is quoted for a glofs on the 
inftitutes of Menu. 


The Ramayana of Va'lmici, the earlieft epick poem, is 
cited as nearly equal in authority with the poems on my¬ 
thology and heroick hiftory, which are afcribed to Vya'sa. 
For the purpofe of elucidation the compiler fometimes quotes 
metaphylical rules, and ethical maxims; and with particu¬ 
lar veneration, the fublime works of Udayanacharya ; the 
reviver of the rational fyftem of philofophy. For the fame 
purpofe he has made fome ufe of the dramas and epick poem 
of Calidasa, and lyrick poetry of JayadeVa. The trea- 
tifes and commentaries of lawyers, which have been confult- 
ed by the compiler, are numerous. 

The Ch’handoga parisisht'a by Cesava Mis'ra a celebrated 
philofopher, and its commentary named Parisishta pracasa, 
are works of great authority; they treat of the duties of 
priefts, efpecially thofe who are guided in their religious ce¬ 
remonies by the Sdmaveda. A more general treatife entitled 
Dwaita paris'isht'a is the work of the fame author, a native of 
Mit’hila. The Vivada Retnacara, a digeft highly efteemed by 
the lawyers of Mit’hila or Tuabhudi , was compiled under the 
fuperintendence of Chan'd'eVwara, minifter of Harasinha 
dev a king of Mit’hila . Chan d'eVwara is reputed author of 
other tra£ls. The Vivada Chintameni , Vyavahdra Chintameni , and 
other works of Va'chespati Misra, are alfo in high repute 
among the lawyers of Mit’hild. No more than ten or twelve 
generations have paft fince he flourifhed at Semaul in Tirhut . 
The Vivada Chandra and other works compofed by Lac’hima' 
DE vf are likewife much refpefted in the Maithila fchool. 
This learned female fet the name of her nephew Misaru 
Misra to all her compofitions on law and philofophy, and 
took the titles of her work from the then reigping prince 

Chan- 



grandfon of Harasinha deVa. The Vivada 
cited by name in the new digeft; although 
copied in the anonymous commen- 


• tary. 


The Vyavahara-tatzua, Dayatatzua, and other works of Rag- 
hunandana Bandyaghatiya are highly refpe&ed by the Gau ~ 
riya fchool. This great lawyer is frequently cited by the title 
of Smdrta-bhat'tdchdrya, as Va'chespati misra is diftinguifhed 
by his family name of Mis ra. The Dzvaita nirnaya of Va'ches- 
pati bhat'tacha'rya, a treatife on queftions of law, is often 
quoted by the compiler of the new digeft, who has only once 
named him: in every other inftance he cites him by the appel¬ 
lation of “ my venerable grandfather.” In allufion to thefimi- 
larity of their names, this lawyer adopted a title for his work 
from a fimilar. treatife by Vachespati Mis ra. The compiler 
of the new digeft alfo quotes his maternal grandfather’s bro¬ 
ther by the appellation of “ modern Va'chespati.” 


Jimu'ta va'hana, who gave his name to a digeft entitled 
D'harma retna, is faid to have reigned on the throne ofSALi- 
Va'hana. He is probably the fame with the fon o 
ce tu, a prince of the race of Silara, who reigned at 
The chapter on inheritance is extant, with a commentary by 
Sitf Cr fsHN-A Terca lanca'ra, a modern writer of no great 
authority, who belongs to the Gauriya fchool and is often 
cited. 


f JlMU'TA 
7 agar a. * 


Hela'yud’ha, the fpiritual advifer of Lacshmana se'na 
(a renowned monarch, who gave his name to an era of 
which fix hundred and ninety two years are expired), is the 
author of the Nyaya servaswa , Brdhmana servaswa, Pandita 
servaszva, and many other tra£ls on the adminiftration of juf- 
tice and on the duties of claffes and profeflions. He was 


♦ Afiatick Refearchcs, Vo!. I. p. 357 and 361. 


fon 





fon of D’hananjaya the celebrated lexicographer; and his 
brothers Pasupati and Is an a are authors of rituals; the firffc 
for obfequies See ; the fecond for daily ads of religion. 


Lacshmid’hara compofed a treatife on adminiftrative juf- 
tice by command of Govinda chandra a king of Cast, 
fprung from the Vaftava race of Cay aft has. He is like wife 
author of a digeft entitled Calpateru , which is often cited. 
By command of the fame prince, Narasinha, fon of Ra'ma- 
chandra the grammarian and philofopher, compofed a law- 
trad entitled Govindarnava, and feveral other treatifes. 

S'ri'Cara'cha'rya and his fon S'ri'nat’ha'cha'rya chur'a- 
men i were both celebrated lawyers of the MaiChila fchool. 
The firft wrote a treatife on inheritances; the laft is author 
of a trad on the duties of the fourth clafs, which is entitled 
Achdrya chandrica. I have not feen the other works of thefe 
authors. 


The Smritifdra, or at full length Smrityart’hafara , by Sri- 
d’hara charya a prieft of the Dravir tribe, is a treatife on re¬ 
ligious duties, in which queftions of civil duty are incidentally 
introduced. He cites the Camaddhtnu a law trad faid to be a 
glofs on Menu; but which, not having feen the book, I can¬ 
not affirm. The Pradipa, Calpadruma and Calpalata , works of 
which I can give no other notices, are cited in the Smritifdra. 

The Madana parijata, on civil duties, is the work of Vis- 
we's'warabhat't'a and derives its name from Madana pal a, 

. a prince of the Jdt race, who reigned at Cafht’hanagar or Digk. 
This work, which is fometimes quoted in the name of Mada¬ 
na pa'la himfelf, cites among other authorities the Sapararca 
and Smritichandrica , which do not appear to be otherwife 
known, and the Hcmadri , which is occasionally quoted in 
the new digeft. 
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Sulapa'n'i, a native of Mit'hila , who refided at Sahuria 
in Bengal, wrote a treatife on penance and expiation, which 
is in great repute with both fchools. His commentary on 
Ya jn yawalcya, entitled Dipacalica , has been already noticed. 
Bhavade'va bhatta, alfo called Balabalabhi bhujanga, . 
was author of feveral treatifes on religious duties. Thefe, 
with the rituals of the fame author, are much confulted in 
Bengal and in the fouthern provinces of India. Jite'ndri- 
ya is often cited in the Mitacjhara , and fometimes in the new 
digeft. Goyichandra, GraheYwara, D’hare'swara, Ba- 
larupa, Harihara, Mura'ri mis'ra and many others have 
been occasionally confulted. 


Among modern digefts the moft remarkable are the Viva- 
ddmava setu compiled by order of Mr. Hastings; the Vi- 
vada sararnava compiled, at the requeft of Sir William 
Jones, by Servo'ru TriveW a lawyer of Mit’hila ; and the 
Vivada bka ngdrna va by JagannaVha, which is now tranflat- 
ed. 


On this tranflation I fhall briefly obferve, that the verflon 
of many texts come from the pen of Sir William Jones; 
for moft of the laws quoted from Menu are found in his 
tranflation of the Manava d’herma saftra , and other texts had 
been already tranflated by him when perufing the original 
digeft formerly compiled by order of Mr. Hastings. It has 
become my part to complete a tranflation of the new digeft 
of Indian law. Selected for this duty by Sir John Shore, 
whofe attention extended to promote the happinefs of the 
native inhabitants of the provinces which he governs, and to. 
encourage the labours of the literary fociety over which he 
prefides, is no lefs confpicuous than his fuccefsful adminif- 
tration of the Britifh interefts in India, I have cheerfully de^ 
voted my utmoft endeavours to deferve the choice, by which 

I was honoured: nothing, which diligence could effe6t, has 
- been 
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been omitted to render the translation fcrupuloufly faithful* 
and to this it has been frequently necelfary to facrifice per- 
fpicuous diaion. The reader, while he cenfures this and o- 
ther defe&s of a work executed in the midft of official avo¬ 
cations, will candidly confider the obvious difficulties of the 
undertaking. Should it appear to him, that much of the 
commentary-might have been omitted without injury to the 
context, or that a better arrangement would have rendered 
the whole more perfpicuous, he will remember, that the 
tranflator could ufe no freedom with the text but undertook 
a verbal translation of ltj what has been inferted to make 
this intelligible, is diflinguifhed by italicks, as was praftifed 
by Sir William Jones in his verfion of Menu and of the 
Sirdjiyyah: in very few inftances has any greater liberty been 
taken, except grammatical explanations and etymologies, 
which are fometimes though rarely omitted, or abridged, 
where a literal verfion would have been wholly unintelligible 
to the Engliffi reader. In the orthography of Sanfcrit words, 
the fyftem adopted by Sir William Jones has been follow¬ 
ed. To obviate the neceffity of referring to the firft volume 
of the Afiatick Refearches, where that fyftem was propofed, 
an explanatory note is fubjoined. This, with an index, and 
a few fcattered annotations, which have been added, may 
prove fufficient to affift the occaftonal perufal of a work in¬ 
tended to difleminate a knowledge of Indian law, and, fer- 
ving as a ftandard for the adminiftration of juftice among the 
Hindu fubjefts of Great Britain , to advance the happinefs of a 
numerous people. 

H. T. COLEBROOKE. 


Mirzapoor, 

17 th December, 1756. 
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NOTE 

OH THE ORTHOGRAPHY OF 

SANSCRIT WORDS. 

O obviate the neceffity of a reference to the fir ft volume of the Alia- 
tick Refearches where the fyftem of orthography, which is here 
followed, was firft propofed, I fubjoin the pronunciation of the letters. 

A,E : pronounced, as u in fun , as i in fir, as e in her. When final it has a 
very obfcure found like the e muet of the French. The Bengalefe 
pronounce this letter as a fhort o. 

X A : as a in call. 

I: as / in fit. 

I': as / in machine, and as ee in fee. 

U: as u in pull. 

IT: as oo in pool. 

Ri: nearly as ri in trip : more exactly as ri in merrily . 

Ri: nearly as ree in tree. 

Lri : nearly as Iry in revelry. In Bengal this letter expreffes both fyllables of 

the word lily. 

Lri : the fame prolonged. 

E': as the firft e in there , and as ei in heir. 

O': as o in go. 

Ai: as i in file. In Bengal it is pronounced like the Greek dipthong in 
fioimen, a lhepherd. 

Au: as ou in thou < 
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N &. M reprefent the nafal femivowel, which is an abbreviation of thenafal 
confonants at the end of a fyllable ; fometimes pronounced gutturally, 
fometimes labially. Its founds are familiar to the French tongue. 

H: reprefents the afpirate femivowel, an abbreviation or fubftitute, at the 
clofe of a fyllable, for the ftrong afpirate. It gives intenfity to the found- 
of the preceding vowel. The fhort vowels a and i and fometimes u, 
when final, are fcarcely perceptible unlefs followed by this element. 

C : as c in caufe , and as k in kill and ken. Ufed before e and /, it has not 
the found of s but of k- 

C’h : nearly as ch in choler, chiromancy &c. Cachexy perhaps furnifhes a 
better example of this found. 

G : as g in gain. 

G’h : nearly as g-b in log-houfe. 

N: as ng in Jing. It has the found, which we alfo give to nafals preced¬ 
ing guttural letters, as ink, bank &c. 


Ch : as ch in church. 

Ch’h : nearly as ch-h in much harm; rich heir See. if no paufe be made 
in pronouncing thefe words. 

J: as j in joy. 

J’h : nearly as dge-h in Edge-hill. 

Ny : a peculiar nafal, pronounced before vowels nearly as n't in pannier or in 
onion. Before a confonant it varies little from the found of the nafal in 
Jinge. I therefore write it in fuch inftances with a Angle N. The con¬ 
junct jny is pronounced in the eaftern provinces as gy or as g. 

in', T ’h, D', D'’h : the founds of thefe cerebral letters can only be learned by 
practice ; they are often confounded in pronunciation with a harfh r, or 
with an /. ^ 

N / ; a peculiar nafal founded high in the roof of the mouth. 

T : as t in tin and ten. 

T’h : nearly as t-h in hit him, white hall &c. 

D: as d in deal. 

D’h : nearly as d-h in red hair. 

N : as n in noble. 

P : as p in pen. 

P’h: fometimes pronounced as ph in philanthropy; more generally as in 
Jhepberd , haphazard See. B: 
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B: as b in bell. 

B’h : b-b in abhor. 

M : as m in man. 

Y: asy in yet; in the eaftern provinces it is pronounced as J. 

R : as r in run. 

L : as / in lull. 

V, W: as v in valve ; fometimes as w in wind. In the eaftern provinces 
it is confounded with b. 

S': a peculiar fibillant, differing from our s which is dental, as it is found¬ 
ed higher on the palate. It is fometimes pronounced like Jh. 

Sh : as Jh in Jhip , but often pronounced as c'h or rather as the Greek 

S: as s in Jin. * 

H: the ftrong breathing, or afpirate; as h in hair. The conjunct by is 
pronounced in the eaftern provinces like hj confounded by the ear with 
sj or zj; I cannot well mark this peculiar found. 

Cfh: a compound letter pronounced as bit in jiblion; but by fome it is found¬ 
ed like ch , by others like c'h. 
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pital or by fpecial agreement. Difputes among them may be arbi¬ 
trated by the reft of the partners. An accufation of fraud tried by 
ordeal. Accidental lofs borne by all the partners. What is loft by 
the-fault of one, muft be made good by him. A partner claims a 
tenth part of property faved by him. A fraudulent partner expelled 
without profit. A fubftitute appointed to a<ft for a difabled partner. 
Care of the effedls belonging to a deceafed trader. A proportion 
may be referved by the king. If no heir appear, the king may take 
the efcheat. ------ 

Section II. On partnerfhip among priefts. Another muft adt for a 
prieft difabled. Share of aprieft who abandons work begun. Dis¬ 
tribution of fees among priefts. Rules concerning a prieft, who 
abfents himfelf. Fines for defertion of priefts. Officiating priefts 
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CHAPTER IV. On subtraction of gift. 

Section I. On alienable property, one of four topicks included in 
this title. Gifts for religious ufes are irrevocable- Eight or more 
things are unalienable. Queftion on a donation by one of feveral 
coparceners : they may give or fell their own fhares. A man may 
not give or fell his wife, fon, or whole ertate, without confent of 
parties. Digreffion on the gift of a fon for adoption. Queftion 
on the alienation of the whole eftate/ Immoveables and flaves at¬ 
tached to the glebe fhould not be aliened. Digreffion on fucceffion 
of kings. An eftate may be given away in diftrefs. Queftion on a 
thing promifed. - _____ 2 ocj 

Section II. On other topicks included in this title. -Arti cle I. 

On alienable property. Enough muft be referved for the fupport of 
* the 
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the family. Modes of acquiring wealth, and modes of fubfiftence: 
diftin&ions in refpeft of thefe. Gift of property acquired by mar¬ 
riage &c. Digreffion on the foundation of law. Exclufive proper¬ 
ty of women. Gift of fpoil; of joint property. Form of donation. 
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grant to a prieft. Queftion on gifts to take effea at a future time. 
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but it ftiould not be fulfilled if made to an improper man, or if the 
confideration be withheld. * 

Article II. On irrevocable gifts. Benefit of gifts. Acknowledg¬ 
ment to a benefador. - “ 

Article III. On void gifts. The ad of one difturbed in his mind 
is null. Gifts by minors, &c. void. In diftrefs a coparcener may 
aliene the whole eftate. A wife, a fon, and a Have have no exclufive 
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cable gifts. Reward of gifts. Gifts on illegal or miftaken conli- 
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gifts. - ” “ - 2 


BOOK III. On the nonperformance of agreements , &c 

CHAPTER I. On the nonpayment of wages or hire. 
Section I. On fervants and others bound to obedience. The title 
three fold j definition of it. Five forts of fervants including flaves. 
Properly four fervants, a pupil, apprentice, hired fervant, and agent. 
Servants by clafs. Definition of pupil. He is bound to obedience. 
Litigation between him and his teacher, between hufband and wife, 
father and fon, mafter and fervant, inadmiflible. Chaftifement of a 
wife, fon, fervant and pupil permitted: a preceptor punifhed for 
ufing an improper inftrument of corredlion. The pupil muft give 
his gains to his teacher, and promote his benefit. Who may be 
taught. Apprentice defined. A period fliould be fixed. Penalty 
for not inftrudting an apprentice. Idlenefs punifhed. He muft 
fulfil his time, giving to the teacher the fruits of his art. Three 

hired fervants. Servants for pay and for a ftiare of profit. An. 
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commiflioned fervant. Diftin£tionof work. Impure work 
defined: it muft be performed by flaves. Fifteen flaves. An apbf- 
tate fliall be enflaved. A flave for the fake of his bride. Servitude 
for the difcharge of a fine. - - - * 3 J 9 

Section II. On emancipation from flavery.- Article I. On en« 

franchifement of flaves. Five flaves can only be emancipated by 
the ad of their matters. A Sudra, though emancipated, is ttill 
bound to fervitude. A foldier or a merchant fhould be fupported in 
diftrefs and employed in the bulinefs of his profeflion: but any 
Sudra may be employed in fervile offices. A Have felfgiven may 
be reclaimed. Slavery by purchafe from a robber, or by force, is null. 

A Have, faving his matter’s life, fliall be emancipated and rewarded. 
Emancipation of one maintained in a famine, and of certain other 
flaves. A pledged flave redeemed by payment of the debt. Some 
flaves redeemed by finding a fubftitute ; others on relinquifliing the 
confideration of fervitude. A female flave, bearing a fon to h r 
matter, is emancipated. Form of manumiflion. A flave is dettitute 
of exclufive property. The wife of a flave becomes flave to the 

fame matter. - - ~ 347 

Article II. On perfons liable to flavery. Slavery not permitted in 
the inverfe order of claffes. Penalty for the ill employment of a 
man of high clafs. Punifliment for illegally enflaving a woman. 370 
Section III. On wages and hire. Wages regulated by agreement or 
by fixed rates; paid according to work done. Proportion of the 
produce allowed to ploughmen, &c. Wages of feamen. Care of 
implements intrufted to a fervant. Penalty for negleft. Obligation 
to complete the work undertaken. Lofs, happening by the fault of 
the fervant, muft be made good by him. Intereft: on wages which 
are withheld; a fine impofed. Hire of dancing girls and harlots. 

Hire of a houfe, cattle, and vehicles. - - 37^ 

CHAPTER II. On the nonperformance of agreements.— 
Colleges of priefts and other communities. Fines for difobeying the 
chiefs of an aflociation. Penalty for a breach of engagement in an 
afibciation.* Punifhment of defertion and embezzlement, Confpi- 
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racies puniftied, and improper meetings repreffed. Penalty for re¬ 
filling to affociate as ufual with another. Fraud on the revenue pu- 
niftied. Property of a community. All the affociates fhare the 
flock and debts while they remain in the fociety. - - 401 


CHAPTER III. On rescission of purchase and sale. 
Section I. On refeiflion of purchafe. Form of delivery fix fold. 

The title defined. When a purchafe may be refeinded. Time al¬ 
lowed for examining commodities. Penalty on returning goods pur- 
chafed. Goods, fufficiently examined before purchafe, cannot be 
returned. Goods may be returned if a concealed blemilh be dif- 
covered: but not a thing bought with known blemifhes. - - 423 

Section II. On refeiflion of fale. A compenfation muft be made. 
Penalty for detaining goods after the price has been paid or tendered. 
Penalty for refeinding the contraft. This law is extended to all con- 
trads. Forfeiture of a tenth part by breach ofcontrafl. On whom 
the lofs falls, if goods be damaged. Punilhment of frauds. For¬ 
feiture of earned. Refumption of a thing illegally fold. Fines on 
cheats. Punifhment of combinations to raife or foreflall the market. 
Regulation of market rates. Sale of old apparel. Barter. - 434 

CHAPTER IV. On disputes between master and herdsman. 
Section I. On wages of herdfmen and their duties. The rates of 
wages iruJund. Duties of a herdfman. Refponfible for cattle if 
loft by his fault. Defence of cattle. Penalty for negledl. Thefe 
rules extended to all cattle. Evidence of the natural death of 
cattle. - - • - - “453 

Section II. On fines for mifehief done by cattle. A common pafture 
muft be left, proportionate to the fize of the town. Definition of vil¬ 
lage, town and city. Trefpaffes within the common &c. not punifh- 
able, unlefs the herdfman offend wilfully. Fines and punifhment of 
trefpaffes. A fufficient fence fhould be made. Fines varying with the 
quantity of damage, with the forts of cattle &c. The owner is not 
anfwerable for the fault of the herdfman: but the grain damaged muft 

be made good. - - 464 
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Section III. On trcfpaftes not finable. If the herdfman be difabled 
by unavoidable accident, neither herdfman nor owner is blamable. 
Confecrated rattle See. exempt from penalties. The owner of cer¬ 
tain cattle, as elephants, horfes Sc c. is not amenable. No fine for 
lrnall animals generally ufeful, as cats &c. Cattle mull not be mal¬ 
treated. - - * 486 


BOOK IV. On the duties of man and wife . 

CHAPTER I. On the duties of a husband. 

Section I.—On the neceffity of guarding women. They mull ever be 
retrained. Their dependance is perpetual. Who are the legal 
guardians of women at different ages. The king is guardian on 
failure of kinfmen. Moral confequence of mifeondudt. Power of 
a guardian. Negledt of a woman reprehenfible; and punifhable. A 
woman fhould be married young: elfe fhe may choofe herfelf a huf- 
ba-nd. Defedts of the female charafler. - - 493 

Section II. On the method of guarding women. Conftant employ¬ 
ment, confinement, &c. are means of reftraining women. Laws con¬ 
cerning children. The objedt of marriage. Honour due to women. 

A maintenance mull be allured to a wife. Precedence of wives. A 
virtuous wife deferibed. Treatment of a perverfe wife. Averfion 
of a wife juftified in fome cafes. Defertion forbidden. Punifh- 
ment of it. Banifhment of a wife permitted in fome cafes. 

A virtuous wife Ihould not be fuperfeded by another. Punifh- 
inent of wickednefs and difloyalty. A wife mull not be flainnor 
disfigured. Purity of women. $ 11 

Chapter ii. Oh the duties of a wife. 

Section I. Onthecondudl enjoined to women, whofe protestors 
are prefent. Women fhould be ever obedient to their guardians ; af- 
fedtionate, cheerful, frugal, humble &c. Praife of virtuous women- 
Management of houfehold affairs. Conftant duties. Model!; beha¬ 
viour enjoined. Faults of conduct. Ill fociety to be fhunned. Con- 
dudt enjoined to married women. Reverence due to a hufband. 

Reward 
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Reward of fidelity and obedience. Punifhment of difloyalty. Fine 
for mifeonduft. - - - - 541 

Section II. On the condudt of women, whofe hulbands are abfent. 
They fhould fubfiftby blamelefs arts, avoid fports, drefs Sc c. They 
mull live under control, with a guardian. » * - 561 


CHAPTER III. On the duties of a faithful widow. 
Section I. On dying with or after her hufband. Future reward 
of burning with her hulband’s corpfe. It is an atonement for evil. 
Reward of burning on a feednd pile upon news of the hulband’s death. 
Pregnant women and others not permitted to burn. A prieftefs not 
permitted to burn on a fecond pile. Cremation may be delayed to 
give time to the widow. - 567 

Section II. On the duties of widows choofing to furvivetheir hulbands. 
They mull praflife aufterities, avoiding certain gratifications. Re¬ 
verence is due to faithful wives. By rigid conduit a widow at¬ 
tains blifs. By a fccond marriage (he forfeits it. » - 575 


CHAPTER IV. On incontinence. 

Section I. On the appointment of a w’ife to laife up offspring. A fon 
may be procreated by a kinfman on the widow of a ''SUdra after a 
legal appointment. Such a fon is called fon of the wife. Afterwards 
the kinfman and widow muft behave like father and daughter. . - 
Section If. On the fame; and on fuch hufbands as may be forfaken 
by their wives. Sinners and others may be forfaken, to take another 
hulband for the fake of progeny. How long a woman muft wait for 
her abfent hulband. The practice of railing up ilfue to a deceafed 
kinfman is reprehended and prohibited in the prefent age. 

Section III. On fecond marriages. Diftin&ion of twice married 
women and incontinent wives. Their children are degraded; them- 
felves defpicable and finful. A woman muft not be given away 
without her own confent. Certain women Ihunned in contrafling 
marriages. Fine for giving in marriage a blemilhed damfel. Fine 
for defamation. Marriage of a widow to the brother of the deceafed. 
Her confent requifite. The receipt of a nuptial gratuity by the father 
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renfured. After a promife, a worthier bridegroom may be neverthe- 
lefs perferred. From certain men a damfel may be taken back. 
Cafe of a damfel betrothed to two men; and cafe of long abfence of 
the intended bridegroom. Fine for abandoning an unblemilhed girl ; 
fine for giving a blemilhed damfel: fhe may be abandoned. Ble- 
mifhes of damfels. Qualities requilite in the bridegroom. Mutual 
affedlion and fidelity of hulband and wife. - - - 


VOLUME THE THIRD 

PART II. SUCCESSIONS. 

BOOK V. On Inheritances . 

CHAPTER I. On partition op patrimony. 

Section I. On fucceffion in general.- Article I. On property; 

and on the transfer of it. The title of inheritance defined. Digref- 
fion on the nature of property. 

Article II. On fucceflion of fons. Male iffue by males inherit. 
Brothers may divide the eftate after the death of both parents ; but 
have no power over the eftate while the father lives, unlefs he be 
difqualified: they have not uncontrolled power even over their own 
acquifitions. The eldeft fon is manager in the abfence of the father ; 
and may continue fo after the death of the father: he is preeminent ; 
benefits his father; and fhould fupport the reft of the brethren : vene¬ 
ration is due to him. In his default, any capable brother may con¬ 
duct the affairs. Heirs may either live together or make a partition. 

Section II. On partition and on the portion of an elder fon. Partition 
may be made by a father if the mother be old. Reafons for partition by 
a father : it may be regulated by his pleafure; he may referve any part of 
his own acquired wealth ; and give more to fome, and lefs to others : 
but none fhould be preferred nor excluded without caufe ; nor from any 
improper motive. Wealth gained by a common exertion muft be e- 
qually divided, Two modes of partition. A legal diftribution made 
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by a father is binding on his fons. Portions deducted for the eldeft 
and*other fons ; but not on a fecond partition after reunion ; nor if the 
eldeft fon defraud his brothers. Sons equal in clafs have equal lhares. 

. Diftribution among fons by different mothers. Partition by allotting 
lhares to mothers for their fons. Partition among fons unequal in 
clafs. Seniority how determined in the. cafe of twins; and in low 
claffes. Diftribution by fucceflive choice. Portion allotted to an 
unmarried After. The acquirer of property generally obtains a double 
lhare. The pra&ice of dedu&ions in right of feniority is now obfo- 
lete. ------- 36 


CHAPTER II. On the distribution made by a father in 

his life time. - Afiignment of maintenance to infants &c. 

Grandfons entitled to the fhares of their fathers ; allotment; of (hares 
to them and to great grandfons. Partition extends only to the fourth 
in defcent inclufive, Relation of Sapindas, Allotment of fhares to 
wives, to mothers, to grandmothers, and to lifters. Prefent to a 
fuperfeded wife. Perpetual union of hufband and wife. The 
father may give away at pleafure, or retain, property acquired 
or recovered by him; but over the landed patrimony the father and 
fon have equal dominion \ it lhall be therefore equally divided ; but 
the father may referve two lhares. Period when partition may be 
made. Cafe of a fon bom after partition. Claim of a father on the 
acquifidon of his fon. Any one of the coheirs may debar himfelf of 
a lhare. Allotment to one, who is employed in the affairs of the 
family. Queftion on the payment of debts. - - 87 

CHAPTER III. On partition among brothers. -It Ihould 

be made amicably, after the death of the mother. They parti¬ 
cipate equally in the aflets and debts after the death of both parents. “ 
Greater portion of a virtuous brother. Allotment of a fhare to a 
widow fuppofed to be pregnant. Equal partition of all property. 
Allotment to lifters for theexpenfes of their nuptials. Allotment for 
the completion of the religious ceremonies of brothers. A coheir need 
not make good what he has expended during coparcenary. A double 

lhare 
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Iharc of wealth acquired is in general allowed to the acquirer. Diftri- 
bution among brothers unequal inclafs. Sons inferiour in clafs’to 
their father are excluded from the inheritance of certain forts of pro¬ 
perty. Allotment to a natural fon by a ''Sudra woman, and to fons 
begotten in the inverfe order of daffes. Marriage with v/omen of a 
different clafs is now prohibited. Claim of a fon begotten by a 
''Sudra on his female flave. - _ 3 ^ 


CHAPTER IV. On 9ons legitimate an}? adopted. 

Section I. On the feveral modes of filiation. Twelve fons enu¬ 
merated. Six are heirs to their fathers only : fix are heirs to colla¬ 
terals alfo. An adopted fon has no claim on the family and eflate of 
his natural father. Ceremonies neceffary to filiation; adoption of fons 
limited to their fifth year. Difcrepancies in the enumeration of fons. 225 

Section II. On the fon begotten in lawful wedlock. Definition of 
legitimate birth. * _ «. _ _ 

Section III. On the fon of an appointed daughter. -Article I. 

On the rights of an appointed daughter and of her fon. Each con- 
fidered as a fon. 5 Their equal claim with a fon of the body. Ap¬ 
pointment of a daughter to raife up ilTue to her father. Allotments 
to different fons. A daughter s fon confidered as a grandfon in a 
male line. - 

Article II. On the appointment of a daughter to raife up a fon to 
her father. Form of an exprefs appointment. Implied appoint- 
ment. - - - -266 

Section IV. On the fon begotten on an appointed wife by a k inf- 
man : neceflity of a legal appointment and of ftri<ft adherence to the 
forms enjoined. Queftion on his prior right of inheritance before 
the daughter’s fon. Excluded in certain inftances, Confidered as 
fon of two fathers, he is heir of both. - _ _ 

z 73 

Section V. On the fon of concealed birth. He is confidered as fon 
of his mother’s hufband. An adulterine belongs to his natural 
father if known. Queftion on the claims of the hufband and of 
the natural father. - _ 2 gg 

Section VI. On the fon of a young woman unmarried. He is fifth 
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in rank ; confidered as fon of his maternal grandfather, or as fon of 
his mother’s fubfequent hufband. - 

Section VII. On the fon by a twice married woman. He belongs 
to his natural father. Adopted fons become fo by a fiction of law. 
Section VIII. On the fon given. Power of parents to give away 
a fon. Form of adoption. Qu eft ion on the right of adopting a 
fon, if a nephew be living. Adopted fons are entitled to a mainte¬ 
nance ; and fhall inherit if virtuous. Various forms of adoption 
now forbidden, and this form only permitted. * 

Section IX. On the fon bought. The right of fucceflion reftri&ed 
to fons equal in clafs. - - * *■ * 

Section X. On the fon made by adoption. *• ** 

Section XI. On the fon felfgiven. - *» 

Section XII. On the fon of a pregnant bride* 

Section XIII. On the fon reje&ed by his natural parents. 

Section XIV. On the fon by a woman of the fervile clals. 

Section XV. On the various fons already mentioned. The fir ft in 
rank takes the eftate and fupports the reft. On failure of the 
firft, the next in rank takes the heritage. Adopted fons are fubfti- 
tutes for true fons. Male offspring required for obfequies &c. 
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VOLUME THE FOURTH. 


CHAPTER V. On exclusion from participation. 

Section I. On perfons excluded from inheritance. A vicious fon or 
brother, an outcaft, a profeffed enemy to his father, an eunuch, a 
leper, a madman, an idiot, an impoftor* and a man born blind, deaf, 
or lame, are excluded, but entitled to maintenance except the outcaft 
and his offspring. With the fame exception, their fons inherit. 
Eight forts of leprofy. Obfequies of outcafts and lepers forbidden. 
Certain difeafes are tokens of former fins. Impotence defined. 
Wives and daughters of excluded perfons muft be maintained. Ex- 
clufion of fons born in theinverfe order ofclaffes, or born of any ille¬ 
gal marriage. Hermits are excluded. Divorce of a wife illegally 
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efpoufed. Exclufiori of fpuriouf offspring. Separate claims of fons 
by different hufbands. - - - _ 

Section II. On things excepted from partition. The acquifition of 
fcience is not divifible; nor the gains of valour &c. Acquifition of 
learning defined. A parcener need not give up his own acquired 
wealth. Property gained after inftru&ions received in the family is 
partible. Diftindion depending on the ufe made of joint property. 
A gift' from affectionate kindred becomes exclufive property. When 
acquifitions are fhared, a double fhare is allowed to the acquirer. 
Participation of an ignorant coheir in certain cales. Gifts on account 
of marriage. Of land recovered, a fourth part belongs to him, who 
recovers it. Acquifition of valour. The eldeft fliares his gains 
with his younger brothers. Apparel See. not partible. A place of 
facrifice <&c. muft not be divided. Mode of diftributing that, which 
muff not be divided or which is naturally indivifible. Rule refped- 
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CHAPTER VI. On PARTIBLE PROPERTY. 

Section I. On the partible refidue after paying juft debts, and ful¬ 
filling legal promifes. Undue expenfes charged to the individual. 

Section II. On effeds concealed and on difputed partition. -Ar¬ 

ticle I. On the distribution of effeds concealed. They muft be 
fhared when difeovered: the diftribution is fimilar to the origi¬ 
nal partition. Punifliment for difputing a legal partition. In cafes 
of embezzlement mild methods fhould be firft ufed. 

Article II. On dubious partition. A former partition is proved 
by feparate ads of ownerfhip, or by evidence. Record of partition 
defined. Poffeffion of a part confirms a right to the whole. A title 
gained by long poffeffion, and loft by filent negleft. Order of 
proof in the cafe of difputed partition. Prefumptive proof explain- 
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CHAPTER VII. On the rights op coheirs. 
Section I. On their rights after partition; their power of aliening 
their feparate fliares, even land and other immoveables. Claim of a 
' fon 
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fon born after partition preferable to the claim of the reft : par¬ 
tition with fuch a fon. - - - - -131 

Section II. On the lhare of a parcener coming after partition. He 
fhall obtain his fhare; but after the lapfe of a certain fpace of time, 
his right is forfeited by adverfe poffeffion. Confanguinity defined. 143 

CHAPTER VIII. On collateral succession. 

Section I. On fucceffion to theeftateof a houfekeeper leaving no 
male iflue. I. Succeffion of the widow: her duties ; fhe has not 
power to give away the eftate; after her demife, it devolves on the 
legal heirs of her hufband. Diftin£lions in refpedt of her prior right 
of fucceffion. II. Succeffion of a daughter: prior right of an 
unmarried daughter. III. Succeffion of a daughter’s fon. IV. Suc¬ 
ceffion of parents; queftion on the prior right of father or mother. 

V. Succeffion of a brother; diftindtion arifing from reunion of 
brothers; claim of the whole, preferable to that of the half blood. 

VI. Succeffion of nephews. VII. Succeffion of other near kinf- 
men. VIII. Succeffion of maternal kindred. IX. Succeffion of 
diftant kinfmen. X. Succeffion of ftrangers, or efcheat to the king, 
on failure of heirs. The king is guardian of minors, widows, &c. 

The heir muft perform obfequies. - - - 159 

Section II. On the inheritance of anchorets and devotees. - 247 

Section III. On a fecond partition after reunion. - 250 

CHAPTER IX. On succession to females. 

Section I. On the property of women. Their peculiar property is 
fix fold. The hufband has power over other forts, but not over her 
exclufive property except in certain cafes. After her, the legal heirs 
of her hufband take what has devolved on her by his death. - 259 

Section II. On fucceffion to the exclufive property of a woman.—— 
Article I. On the fucceffion of her iftue male and female. Her 
fons and daughters are heirs. Unmarried daughters inherit before 
married daughters. Female iflue take certain forts of property. A 
daughter’s daughter is excluded. Forms of marriage. - 289 

Article II. On the fucceffion of other heirs. Diftin&ion of wealth 
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received at nuptials. The hufband is firft heir in fome inftances, 
the father in others; but after her children. Brothers are heirs of 
an unmarried woman; and of a married woman, who leaves no ilfue. 
Nuptial prefents revert to a bridegroom. Claim of filler’s fons &c. 
Right of performing obfequies. - 
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CONTRACTS. 




PREFACE of the COMPILER. 


H AVING fainted the ruler of gods, the lord of beings, and the king of 
dangers, lord of divine claffes, the daughter of the king of mountains, 
the venerable fages, and the reverend authors of books , I, Jag annaTt’ha, foil 
of Rudr a, by command of the protestors of the land, compile this book, 

2 . Entitled the fea of controverjial waves, perfpicuous, dijfufive, with its 
iflands and gems, pleafingto the princes and the learned, 

3. What is my intellect, compared with thefacred code? A feeble bark on a 
perilous ocean. The favour of the fupreme ruler is my foie refuge in traverfng 
that ocean with this feeble vejfel. 

4. The /wrafi/RA'DHA'cA'NTA, Gurupresha'da of firm andfpotlefs 
mind, Ramamohana, Ra^manid’hi, Ghanasyama, and Ganga- 
DHARA, aleague ofafjiduous pupils, muf effeSl the completion of this work, which 
fhall gratify the minds of princes : of this I have unquefioned certainty. 

5. Embarking on flips, often do men undaunted traverfe the perilous deep, 
aided by long cables, and impelled by propitious gales * 


6. Having 
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6 . Having viewed the title of loans and the reft aspromulged by ■wife legTJla -- 
tors in codes of law , and as expounded by former intelligent authors , 


y. having meditated their obfcure paftages, with the lejjons of venerable 

teachers, the whole is now delivered by me. 


BOOK 



BOOK I. 

ON LOANS AND PAYMENT. 

CHAPTER I. 

ON LOANS . 

SECTION I. 

ON LOANS IN GENERALi 

I. 

AREDA:—What may, or may not, be lent, by whom, 
to whom, and in what form, with the rules for delivery 
and receipt, are held comprifed under the title of loans deli¬ 
vered ( nnadana J. 

“ By whom,” as a creditor, a loan may be delivered or advanced; 
namely by a mercantile man and the like. “ To whom,” as a debtor; 
meaning to other perfons than women and the reft. “ In what form;” 
with a pledge previoufly taken and fo forth. “ What may be lent;” the 
excels above that, which ought to be appropriated to the fupport of the 
family and the like. All that is comprifed under the title of loans delivered. 

Again : “ by whom,” as a creditor, a loan ought not to be delivered or 
advanced ; namely by a prielt or the like: not fublilting by his own regular 
livelihood. “ To whom,” as debtors; to women and the reft. “ In 
what form;” meaning clandeftinely. “What may not be lent;” that, 
which only fuffices for the fupport of the family and the like. All that is 
comprifed under the fame title. 

Again : “by whom” a debt Ihould be delivered or paid ; namely by the 
debtor. “To whom ;” to the creditor himfelf not through his wife or the 

B * like. 
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Rice. “ In what form >” with a writing previoufly executed and fo forth. 
“What lhould be paid;” a debt contracted by the party himfelf and the 
like. All that is comprifed under the prefent title. 

Again : “by whom” a debt need not be paid; by the great grand- 

fon of the debtor or his remoter defcendant. “ To whom” it Jhould not 

' 

be paid; to the wife of the creditor and the like. “ In what form;” 
clandeftinely. “ What” Jhould not be paid away; the exclufive proper¬ 
ty of the wife and fo forth. All that is comprifed under the prefent title. 

“ The rules for delivery” by the creditor ; the rules for advancing a loan 
on intereft:; namely, what fort of intereft: may be taken without a breach 
of duty on the part of the creditor. “And the rules for receipt;” the rules 
for receipt by the creditor at the period of liquidation : thofe rules are the 
modes of recovery confonant to moral duty and the reft. “ The rules for 
delivery” by the debtor; the rules to be propounded for the difcharge of 
debts, fuchas payment on demand or the like. “ The rules for receipt;” 
the delivery of ftipulated intereft and fo forth. All thefe titles of forenfick 
conteft are comprifed under the title of loans and payment: the particulars 
will be delivered under their refpe&ive heads; a little has been mentioned 
curforily in this place, to explain the import of the text. 

Otf the reading preferred by Bhavade'va and others, yafhd bhav'et in* 
ftread of yat’hachayat, thefenfe is fimilar: the loan, which may be advanced, 
is comprehended under the title of loan and payment ; this forms one mem¬ 
ber of the fentence. So fuch loans, as may not be made, and fo forth, are 
alfo comprifed under the fame title: and the terms loan and debt may be 
underftood in the fecondary fenfe of a loan not actually advanced , or a debt not 
actually contracted. 

According to the Mitacjhard , the title of loan and payment is feven 
fold; five fold in refpeft of the debtor, and two fold in refped of the cre¬ 
ditor ; namely, in refpedi of the laft, the rule for delivery and the rule for 
receipt. This will be fubfequently explained *. 
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* See Chapter V. on payment of debts. 
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the etymology of the term rwddana is this ; ** the complete deli¬ 
very (adana ) of a loan or debt ( riha ), by whom, where, and to whom 
made an appofition in the form called bahubrihi. By the term,. “ com¬ 
plete delivery,” both the advance and repayment are exprefled. But, if 
the thing lent be underftood, according to the rule, that “ neuter deriva¬ 
tives from acftive words are fimilar to nouns denoting fubftance,” the word 
rinadana only fignifies “ a loan or debt (rina) completely delivered (adi- 
yam ana)f being derived in the form of appofition called carmad'haraya. 
Yet if may be alfo underftood in the fenfe refill ting from appofition in the 
form called bahubrihi , ‘ * the complete delivery of a loan or debt, by whom, 
or in what place made.” The application of feveral fenfes to a wordly 
phrafe, through the ambiguity of terms, is unexceptionable: it is according¬ 
ly laid, that, “ in wordly matters, there is no objection to diftinguifh a 
phrafe according to the diftindtion of inferible meaning and thefe, though 
words of a holy fage, are fecular; for they are unconnected with the Veda. 

In the expreflion, “ the loan ought not to be delivered or advanced,” the 
word “ loan” bears a fecondary fenfe; for it is connected with the fecon- 
dary notion of the requeft without the afiual advance of the loan , and fo forth; 
and it does not denote what will be mentioned as the defined fenfe of loan 
or debt. 

Other lawyers explain the title, “ receipt (adana) of a loan (rina ), by 
what mode obtained another appofition in the form called bahubrihi : and 
the third or caufal cafe is ufed adjectively ; thus the eflential properties, 
with which the receipt of a loan is connected, are feverally titles of loans 
received. Thofe eflential properties are the creditorfhip of a Vaifya or the 
like, the debtorfhip of others than women or the like, feneration at the 
rate of an eightieth part by the month , and fo forth : Na"reda alfo fpeci- 
fies, as comprehended under the title of loans, the place where, or petf on to 
whom, the loan is made (I.) 

It is faid, “ may, or may not, be lent;” but what is a loan ? the fage 
replies to that queftion ; 
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ir. 

Nareda :—That contraft of delivery and receipt, which is 
made with a view to a gain by the lender on the principal 
film while remaining with the debtor , is called a loan on 
intereft (cusidaJ ; and money-lenders acquire their fubftft- 
ence by it. 

The principal fum,” literally its continuance : the contrad of deli¬ 
very and receipt is made with a view to gain or increafe, fo long only as 
the principal remains with the debtor. Thefe two, the words delivery and 
receipt , are in the paffive form. The loan is delivered by the creditor with 
a view to a gain on a durable capital, and is received by the debtor with a 
flipulation to that effed. When it bears no intereft, then the term “ loan” 
is employed in a fecondary fenfe j for a fubliftence is not thereby gained. 

A secondary notion, or quality, isftated, in the fourth ledure of the 
Nyaya *, to be that which is neceflary to the exiftence affirmed f. That, 
which is given, is received back; or fomething of the fame kind in its feud: 
hence what is advanced for the purpofes of traffick, is not a loan. 

Va'chespati misra. 

“ The principal fum;” the continuance of the money lent. “ A gain 
the acquifition of money or the like. The very loan, which is advanced 
by the owner or creditor with a view to that, is received by the ufer or 
debtor. 

The Rctnacara. 

Consequently, that property, which affords again ftipulated incon- 
lideration of its remaining for a time with the debtor, is a loan; or that, 
produces a gain by being advanced to remain with the debtor, is a 
loan. Such is the definition of loan. A full account of this will be deli¬ 
vered in another work. 


* Treatife ofGo'TAMA on diale&ick philofophy. 

+ EiTential, not adventitious, to the fubjeft. 

When 






Whivj intcreft is not borne, the word “loan,*' or debt, is employed 
only in a fecondary fenfe ; for money-lenders do not acquire their fubfiftence 
by loans without intereft: and it is employed in a general and fecondary 
fenfe in the phrafe “ a loan fliall be given’* and in this “ he, who takes 
the affets, fhall be compelled to pay the debts” and in other inftances. 

* What is neceffary to the exiftence affirmed,’ refers to the agreement, that 
“ the debt fhall positively be repaidand this extends to other things, 
as payment on demand and the like. Such is Misra’s opinion. 

But we maintain this definition ; money, advanced with a view to the 
future revived property of the creditor, and to his gain by means of in- 
tereft or the like, is a loan ; for, even without intereft, there may be 
friendfhip gained or the like. The term is not employed in a fecondary 
fenfe: friendfhip and the like are comprehended in the phrafe, “ the ac- 
quifition of money or the like.” 

“ The continuance of the principal fum its remaining with the debtor > 
its being unrepaid, and fo forth. * So long only as the principal remains;’ 
fince the term “only” excludes any other fuppofition, intereft is not obtained 
if the principal fufn be wanting. But, as for what is advanced for the pur- 
pofes of traffick, there is not any non-repayment; for the exadt meaning of 
non-repayment is, that, after the creditor’s property has ceafed by the act of 
delivering the thing lent , neither the thing it/elf, which had been his property, 
is ultimately reftored, nor an equivalent immediately given. Or elfe, the ad¬ 
vance of the principal may be fignified by the expreffion, “ fo long only as 
the principal remains;” for it fhows an infeparable relation.* In traffick and 
the like, the employment of a man’s own property with a view to gain is ac¬ 
knowledged; not the employment of another’s property. According to Misr a, 
gain confifts in the excefs above the principal held as a man’s own property. 

But we explain “ the principal fum,” its continuance, while it is held as 
property by the creditor in reverfon, and by the debtor inpoffejjion. “ With a 

* In 1 gick airway a and • vyat ' irha ; the firft is the relation of events, of which whenever one occurs, 
he other alfo occurs; the fecond is the connexion of circumllances, of which when one occurs not, the 
other alfo does not occur. 


c 


* view 



view to a gain ;” under the term “ gain” are comprehended the intereft received by 
the creditor, friend (hip gratified, duty fulfilled, or the like; it alfo comprehends 
the debtor’s enjoyment of the thing lent and the like. Hence the expofition 
of the Retnacara, “ the acquifition of money or the like:” it is not there faid 
“ received by the debtor,” but “ received by the ufer;” nor is it clearly 
fhown, that the expreffion, «* with a view to gain, fo long only as the prin¬ 
cipal remains with the debtor ,” is that form of fpeech which is named Sapti - 
mi tat ■purujha. * It appears, therefore, that a loan or debt is money con¬ 
nected with a gain allowed in confideration of the creditor’s property in it; 
on the notion, that, becaufe the money was the property of that man, 
therefore the gain is his. Or it may be “ money connected with a 
gain allowed in confideration of the debtor’s temporary property in it.” 
Or, if the appofition be thus explained, “ with a view to the permanence of 
the capital and to again,” the permanence of the capital denotes the future re¬ 
vived property of the creditor, and gain fignifies intereft received t duty ful¬ 
filled , or the like. Confequently the word “ loan” is not employed in a fe- 
condary fenfe, even where no intereft is borne; for the phrafe, “ money-len¬ 
ders acquire their fubfiftence by it,” relates folely to loans bearing intereft ; 
and the tranfaftions of commerce and the like conned a price with the thing, 
and a commodity with the purchafe: it is not cuftomary in traffick to make a 
diftin&ion, “ this is the principal fum, this the increafe:” therefore a capi¬ 
tal fo employed is not a loan. 

It fhould be here noticed, that, in the firft place, the borrower afks for 
money ; next the lender gives the money, faying or thinking “ fo much inter¬ 
eft muft be paid, and the principal fum be repaid :” property is thereby vefted 
in the ufer or debtor; for the verb “ give” fignifies an aCt veiling property in 
another, after annulling the agent’s own property. Hence, if the debtor 
happen to lofe that money, the lofs does not fall on the creditor; and, from 
the fame caufe, the debtor may at pleafure difpofe of what he has borrowed. 
Afterwards, fince, by reafon of the agreement made, the amount of the prin¬ 
cipal fum muft be repaid with intereft, or an equivalent be given, the credi- 

* Appofition of terms, where the laft is chiefly confidered, and which is refolvable into the feventh 
cafe. The compound ft’hana Idbha has been thus refolved into ft’hane fatyema labba , gain, only if the 
capital remain. 

4 
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tor’s property is revived by payment made by the debtor; or if he refufe to pay 

it, the debtor commits a fin and is liable to puniftiment. Creditorfhip and 

debtorfhip are diftinguifhed by fome peculiarities j the definitions are not 

therefore identical:* * it is the fame in fpeaking of undivided brethren and the 
* 

like.-f- The delivery of a loan or debt (rinadana) is a phrafe, not a compound 
word. To enlarge would be fuperfluous. 

Is not loan on intereft (custda), inftead of loan generally (rtna) , explain¬ 
ed by ftich a definition ? This queftion is anfwered by the following text. 

III. 

Vr ihasvati :—That loan which, increafed to four 

times or eight times the principal, is thus received back, 
without apprehenfion of fin, from an abje£t or diftrefled 
perfon (’cutjita and sida ) , is called a loan on intereft ( cu- 
sida J. 

“ From an abject or diftrefled debtor from a debtor who is an outcaft or 
otherwife abjedt, or who is indigent or otherwife diftrefled. What is re¬ 
ceived back with intereft from fuch a debtor without apprehenfion of fin j 
without fear of any confequent fin (for fuch receipt is no acceptance of 
gift from an unworthy perfon'). Hence a loan ( rina) is called a loan on in¬ 
tereft ( cusidaJ. 

In this inftance there is only the fin of diftrefling a miferable perfon; but 
there is none, if his mifery were merely pretended : and even if he were 
really diftrefled, the creditor may confer a benefit by prolonging the term of 
the loan or otherwife : and fuch is the pra&ice. 

Should the principal fum only be received back, or ftiould it be receiv¬ 
ed with intereft ? On this point the fage fays, “ increafed to four times or 

\ 

* Atmdfraya; identical. Such definitions are faulty ; as A fon of B, 4 »d B father of A. 

+ Apparently liable to a fimilar objection, that they can only be thus explained; undivided 
brethren are thofe who have not made a partition ; and divided brethren are thofe who do not remain 
in coparcenary. 




eight 
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eight times the principal.” The word “ or ” is indefinite; it alfo»fuggefts 
a debt doubled or the like. Hence it has been already faid, “ what is re¬ 
ceived back with intereft.” Loans quadrupled and the like will be ex¬ 
plained under the head of limits of intereft:. 

Since the words rtna and cusida , are ufed fynonymoufly, the definition 
of cusida is alfo the definition of rtna: and that is made evident by N a - 
red a (I & II). The other text (III) only {hows the verbal derivation of 
the word cusida. This expofition conforms with the opinion delivered in 
the Retnacara. The definition of the word rina , which occurs in the firft 
text (I), is well delivered by a text of Na"reda (II), although the term 
be changed in that text. But the word cusida is formed adverbially ffram 
the particle cu and noun sida). 

Bv whom a loan fhould be advanced, Nareda declares in the conclud¬ 
ing part of the text quoted (II) ; money-lenders acquire their fubfiftence 
by it. The caufal has the fenfe of identity ; “ even that is their liveli¬ 
hood.” Or the word fubfiftence (vrittiJ in a neuter fenfe, may fignify their 
mode of exigence. Money-lenders are men of the mercantile clafs; accorcL 
ingly Ya jnyawalcya, in the chapter on modes of fubfiftence, fays, 

Ya jnyawalcya : —Money-lending, agriculture, traffick and 
attendance on cattle are declared to be the proper fubjijl- 
ence of the mercantile clafs. 

Money-lending ;” placing money at intereft. “Traffick;” living 
on the profits of purchafes made at a fair price. 

The Dipacalica. 

V. 

Menu :—The king fhould order each man of the mercantile 
clafs to pra£tife trade, or money-lending, or agriculture 
and attendance on cattle; and each man of the fervile 
clafs to a6t in the fervice of the twice-born. 




The 


Th& king fhould compel a man of the mercantile clafs to pradtife track, 
money-lending, agriculture, or attendance on cattle; and a man of the fer- 
vile clafs to adt in the fervice of the twice-born. If they refufe to do fo, 
they fhould be amerced by the king: on that account, only, it is mentioned 
in this place (in the 8th chapter , on judicature; and on law, -private and cri<- 
minal). 

CULLU CABHATTA. 

The meaning is, that the expreffion, “ the king fhould compel thenl 
to pradtife &c. 5> implies, that they fhould be amerced, if they refufe to do 
fo. But, if a Vaifya do not pradtife rhoney-lending through apprehenfions 
entertained by him , that the loans will not be fubfequently repaid, he 
lhould not be fined. Since it is declared by Menu, that an Ambafht'ha 
fhould live by curing diforders,* but, Jince men of mingled births may follow 
the occupation of their mother's clafs, an Ambafot' ha, adopting the profeffion 
of the mercantile clafs, fhould not be fined if he do not pradtife money-lending. 
To enlarge on the fubjedt of fines, which have been incidentally mentioned, 
would be fuperfluous. 

For the fake of conferring benefits and the like, any proprietor of wealth 
may lend money without intending to obtain intereft, for that is not prohi¬ 
bited. By thofe who may pradtife money-lending a fmall part only of their 
wealth ought to be lent: this being incidentally mentioned, BhavadeVa 
cites the Marcandeya purdna, on the fubjedt of what may not be lent, 

VI. 

Marcandeya Purana: —• A prudent man fhould let apart 
a fourth of his property for pious ufes zuith a view to another 
world; and apply half to his own fubfiftence, and to con- 
flant and occafional rites; 

2 He fhould augment the remaining fourth of his property, 


• Chapter io, v. 47, 

D 


or 
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or half of half, making it his capital i the wealth of 0 him, 
who a6ts thus, becomes produ&ive. 

The meaning is, that the whole property fhould not be lent: and, if the 
eftate be fmall, and the family be barely maintained from it ; in that cafe 
no loan ][Jiould be made. Such is the afcertained fenfe of the text. But, if 
the means of fubfiftence cannot be provided by the purfuit of their own pro- 
feflion, even priefls may place money at intereft : this Vrihaspati, 
quoted by Bhavade'va, declares. 


VII 


Vrihaspati: —A twice-born man may pra&ife money- 
lending, agriculture or trade, not conduced in perfon; 
and even pratfifing them in perfon, during feafons of 
extreme diftrefs, he is not tainted with fin. 

2 . Having received gain, let him honour the progenitors 
of mankind, the deities and priefls; when they are fatisfied, 
no doubt they deprecate that offence committed by him. 

The word twice-born concerns a man of the facerdotal clafs; for it is 
faid, “ he is not tainted with finif it concerned a man of the commer¬ 
cial clafs, it would be fuperfluous to fay, “ he is not tainted with fin ; ” for 
it is not fuppofed, that a man of the commercial clafs fins by pra&ifing 
money-lending. Men of the military clafs may alfo praftife money-lend¬ 
ing in feafons of diftrefs, for Menu fays, “ but a Brahmana and a CJha- 
triya , obliged to fubfift by the a<fts of a Va’fya, &c.”* If they can fubfift 
by their regular profeflion, priefts ought not to rely on money-lending for 
a livelihood, fince a text of Menu declares, 

But, among thofe fix a£ls of a Brahmana, (reading and teaching 
the Vedas, JacriJicing and aJfiJHng to facrifice , giving and ac¬ 
cepting), three are his means of fubfiftence; aflifting to fa¬ 
crifice, teaching the Vedas, and receiving gifts from a pure 
handed giver.h 


• Chapter io, v. 83 


+ Chapter 10, v. 75, 


And 
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AND»becaufe Menu reprehends the occupation of a Vajfya followed by & 
Brahmana ; 

His own office, though defe&ively performed, is preferable 
to that of another, though performed completely; for he, 
who without necejfity lives by the a£ts of another clafs, im¬ 
mediately forfeits his own. 

His own office (which ffiould regularly be difcharged by him), however 
defedlively it be performed, is preferable to that of another though fulfilled ; 
becaufe he, wbo lives by the adts of another clafs, inftantly falls from his 
own : this inculcates the neceffity of avoiding fuch offences. 

CuLLUCABHATTAi 

Here it fhould be underftood from the expreffion, “ he, who lives by the 

' * 

adts of another clafs,” that fuch a pradtice, whether in perfon, or notin per- 
fon, is reprehended. It is alfo the opinion of eminent lawyers, that penance 
muff be performed for exceeding the rate of an eightieth part and the like, 
by taking greater intereft in a feafon when no diftrefs is experienced. It 
w r ould be vain to difcufs further the fubjedt of livelihood. 

Money-lending may be alfo pradtifed by a Sudra in times of diftrefs; for 
Ya jnyawalcya authorizing traffick, and the Nerajinhapurana authorizing 
agriculture, which, it may be inferred, are accompanied by money-lending, it 
is a reafonable indudtion, that money-lending is alfo authorized : and, accord- 
ing to the opinion of Va"ciiespati Misra, it appears, that a Sudra may 
receive a gain. 

Ya jnyawalcya: — A Sudra ffiould ferve twice-born men; 
but, if he cannot thus fubfift, he may become a trader. 

The Nerajinha Parana :— Unasked he ffiould give alms to 
priejls , and rely on agriculture for his fubfiftence. 

By whom a loan may be made, and by whom it may not be made, have 
been both curforily explained. SECTION II. 
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SECTION II. 

ON THE SAME; AND ON THE FORM OF THE CONTRACT. 

ARTICLE I. 

*l 

ON THE IMPROPRIETY OF LENDING TO CERTAIN PERSONS. 

VIII. 

Catya yana :—Let no man lend any thing to women, to 
flaves, or to children: whatever thing of value has been 
lent to them, the lender cannot in general recover without 
the affent of their guardian or mafler . 

Nothing fhould be lent to women, becaufe they are unable to repay it; 
for it is recorded, that they have no property exclufively their own (Book II. 
Chapter IV. v. LVI.). May not their debts be repaid by their hufbands ? 
This fhould not be affirmed, for it is confuted by a text of Ya"jny awalcya, 
Which will be quoted. It fhould be here underftood, that a widow has pro¬ 
perty in the wealth fhe poflefles ; but, fince fhe is very helplefs, and only 
fupports herfelf on the abundant wealth before acquired by her hufband or the 
like, out of what funds can fhe repay the loan ? From this apprehenfion, 
nothing fhould be lent even to widows. But, if there be any certainty of repay¬ 
ment, then a loan may be made; for this text is only a rule of ethics: and fince 
a loan may be fubfequently repaid by her fon, there is no objection againft a 
loan made to a woman who has a fon, whether fhe be a widow or have a 
hufband living. Nor do we fee any objection againft loans made to women, 
who have feparate property, on the mortgage of their immovable property. A 
debt, contracted by a woman, whofe hufband is abfent, for her food and appa¬ 
rel, or for the fupport of her fervants, muft be repaid by her lord j and debts, 
contracted by the wives of herdfmen and the like, muft alfo be repaid by 
their hufbands : we hold it a rational opinion, that there is no objection 
againft lending money to thofe women. 

Nothing fhould be lent to flaves, becaufe they al'fo are declared to have no 
€• 

property 




property exclufively their own, by the text above quoted. Here a man’s own 
(lave is meant; he ffiould not therefore lend any thing to his own Have ; for 
what that flave acquires, belongs to the mafter himfelf. This rule may be appli¬ 
cable to flaves bought; but why fliould not loans be made to hired fervants, 
for the loans may be repaid out of their wages ? Such a doubt fliould not be 
entertained : fince a fervant only maintains his family with difficulty out of 
trifling wages, whence can he repay a loan ? But there is no obje&ion againft 
loans made to fervants hired on great wages ; and the pra&ice of making fuch 
loam fubfifts amongft excellent perfons. 

Neither (hould a man lend any thing to the flave ot another, becaufe 
all his property is dependant on his mafter : if, therefore, a man do lend any 
thing to the flave of another, it cannot be demanded from his mafter. But, if 
the flave of any perfon afk a loan in his mafter’s name, and it be afcertained 
that he alks it for the fupport of his mafter’s family, in that cafe a loan may 
be made; for it is declared by a text of Catya yana, that fuch a debt 
muft be difcharged by his mafter. c 

IX. 

Ca't ya yana:—Bhr igu ordained, that a man fhall pay a debt 
contra&ed in his remote abfence, even without his affent, 
by his fervant, his wife, his mother, his pupil, or his fon: 
provided it were contracted for the fubfiftence of the family. 

But when a loan is afked by a fervant on his own account, whether he 
belong to the lender or another perfon, it may be given on the pledge of his 
wages ; this will become evident on the further difcuffion of the fubjedt: 
thefe texts will be explained and difcufled in another place; to enlarge would 
be now fuperfluous. 

A youth is a minor to the end of his fifteenth year, as we fhall fhow in 
the chapter on the payment-of debts. Nothing fhould be lent “ to children 
this intends generally any perfon incapable of civil adls, and comprehends 
idiots and the like. If there be guardians of the minors and the reft, name¬ 
ly their maternal uncles or the like ; and thefe take up a loan from a money¬ 
lender, for the benefit of the minor or other ward, executing a deed in tlje ward’s 

£ name 
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name and their own; in that cafe the loan may be legally advanced after 
afeertaining that the guardian does not adt fraudulently : although no text 
occurs to this purport, it is proved by the frequent practice of good men. 
Afterwards, when the minority expires, the creditor may recover the debt 
from that youth ; but, while the minority lifts, he could only recover it 
from the fraternal uncle, or other perfon entitled to adt as guardian. This 
fhould be obferved by the wife. 

Reverend perfons, as fpiritual parents and the like, to whom harfh 
difeourfe cannot be addreffed, and who cannot be fued in the king’s 
courts of juftice, may be comprehended under this text, by confidering 
“ Children ”as an inftance adduced of a general meaning. Confequently, 
to them alfo nothing fhould be lent; but a perfon, who poflefles wealth, muft 
maintain them, elfe he would fail in his duty. 

X 

Nareda to Indra, in the Herivanfa: — No man, O thou 
fubduer of foes, fhould have pecuniary dealings with him, 
from whom he defires much affe&ion, nor vifit his wife in 
his abfence. 

“ His ” muft be fupplied. 

Bhavadeva. 

«« Pecuniary dealings”; the advance or acceptance of a loan; it may alfo 
be underftood of depofits and the like. The motive for avoiding fuch tranf- 
adlions is the apprehenfion of forfeiting friendfhip. But a diftindtion will 
be mentioned in another place; It is deduced from the obvious fenfe of the 
texts, that a loan may be made to any other perfon except thofc to whom it 
is forbidden to lend any thing. 
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ARTICLE II. 

ON THE CONTRACT OF LOAN. 

XI. 

Vr Thaspati, quoted by BhavadeVa, Vachespati, and 
Chande'swar a : —A Prudent lender Ihould always deli¬ 
ver the thing lent, on receiving a pledge of adequate value 
either to be ufed by him, or merely kept in his hands, or 
with a fufficient furety, and either with a written agree¬ 
ment, or before credible witneffes. 

Any of thefe, by which confidence may be given to the lender, fhould be 
furnifhed. They are mentioned generally. 

MlSRAi 

The word here employed intends comprehenfive illuftration. If, there-* 
fore, the lender have in his power, by bailment or otherwife, proper¬ 
ty of more than adequate value belonging to the borrower, this fecurity 
is alfo intended by the text. In like manner, where land belonging to any 
perfon is taken by another for the purpofe of tillage, if the landlord alk 
a loan of the cultivator, and he advance the loan even without receiving a 
mortgage of the land, in that cafe, although there be other creditors, the 
cultivator, and no other creditor, takes the produce of that land until his 
loan be difcharged : fuch is the practice. So, if the hulbandman afk a 
loan of his landlord, the landlord, who' advances a loan to the hufband- 
man, and no other creditor, feizes the produce of his. land, at the time 
of gathering the harveft, for the payment of the loan he has advanced : 
this cuftom alfo fubfifts in this country ; and on this point there is alfo 
the authority of a text of Ca"Ty a'yan a (CCLXXXI) ; for there is no 
objection to confider land and the like as comprehended, in that text, un* 
der the word “ capital.” This will be difeuffed under the head of pay-, 
ment of debts : but hence it appears , that land or the like, on which there 
is fuch a lien, may be included in the terms of the text. So, in other cafes 
alfo ; for it only intends fome ground of confidence in future repayment; 



A 


•*' A pledge of adequate valueby the price or ufe of which the debt 
may be difeharged with intereft: fuch a pledge, whatever it be. 
It relates both to the pledge to be ufed and that to be merely 
kept in his hands. The ufe of this condition, that it Jhould be of adequate 
value, is obvious. Both names for a pledge [adhi and bandha) are employed 
by VrI it aspati , in a text which will be quoted (LXXX), as bearing the 
fame fenfe: but here a diftin&ion appears to be intended by the feparate 
mention of them. That diftindtion, on the concurrent opinions of Chan- 
beswara, Va ciiespati, Bhavadeva and others, isas follows: ‘ i uidhi 
is a pledge to be ufed ; fuch as- land pledged with its produce; a cow, a 
female buffalo or the like, with her milk ; a tree or the like, with its fruit ; 
an elephant, a horfe, an ox or the like, to be ufed for burden ; diftinguifh- 
ed by this circunvftance, that they are not neceffarily impaired by ufe. 
“j Bandha” is a pledge not to be ufed, but merely kept ; as a copper caldron 
or the like, a mafs of iron or ingot of gold and the like; diftinguifhed by 
this circumftance, that they are, or may be, impaired by ufe. This will be 
explained at large in the chapter on pledges. It may be noticed by the way* 
that a thing pledged fhould not be hypothecated by the creditor to another 
perfon as fecurity for a debt contracted by himfelf. 

“ With a fufficient furety with a good fponfor t one, by whom the 
fum can be paid. 

Bhavadeva. 

The fufficiency of the furety confifts in his power to enforce the punctu¬ 
al payment of the money. 

Chande SWARA. 

By thefe gloffes both the furety for the advance, and the furety for repayment, 
are deferibed. One gives fecurity againft the abfeonding of the debtor; he is 
furety for appearance, and makes a promife in this form, “ I will produce 
this man ”. He, in confidence of whofe affurance a loan is advanced to any 
perfon, is fponfor for hone ay 3 he affirms “this perfon is unexceptionable’*. 
The fufficiency of the fuff of thefe comiib in his ability to produce the man 
if he abfeond ; or, by keeping hi view the debtor’s property, to diftrain his 

effects; 


effeds; and fo forth. The fufficiency of the laft conlifts in his ikilful 
judgement of a man’s veracity, and fo forth. The fufficiency of all fureties 
confifts principally in wealth adequate to make good the debt. According¬ 
ly this is actually expreffed by Bhavadeu. But, in faff, honefty ffiould 
be confidered as a requifite to the fufficiency of a furety ; for much time 
would be waited in litigation, if a ffiffioneft furety were accepted It 
ffiould be underftood, that a perfon, fuch as & fpiritual parent, from 
whom money cannot be recovered by harfli importunity and other compuljory 
methods, is not a fufficient perfon in a matter of furetyihip, however venera¬ 
ble he be. Of this wife perfons may judge from the ftmple exertion of 
their own intellect. A text of Vrihaspati (CXLII) is authority for 
diftinguifhing four fureties. That text is explained in the chapter on fureties. 

“ With a written agreement (XI) i with a written contra^ of loan .* 

fuch a writing is noticed by Vr ihaspati cited by BravadeVa. 

xii. 

Vrihaspati:—That mutual inftrument, which is executed 
when the loan is delivered and accepted, is called the writ¬ 
ten contraft of loan. 

The will to make and receive a loan is the caufe of the contratt , The 
conftrudtion therefore is, “ when the loan is delivered and accepted by 
the will of the parties refpedtively” &c. What kind of writing ffiould be 
given, is declared by Na reda quoted in the Vyavahdra-tatwa. 

XIII, 

Na'reda Written evidence is declared to be of two forts; 
the firfl, in the handwriting of the party himfelf, which 
need not have fubfcribing witneffes; and the ftcond , in that 
of another perfon, which ought to be attefted: the vali¬ 
dity of both depends on the ufage eftablilhed in the country. 

An inftrument m the handwriting of the party himfelfis good evidence, 
even though it be unattefted; and, in that of another perfon, if attefted : 

^ fuch 


fuch is the conftrudion of the text by there lative order of the term >. “ On 

the ufage of the country on fuch ufage in refped of writings, as fubfifts 
in each country : on that ufage the validity of both depends; namely of an 
inftrument in the handwriting of the party himfelf, and of one in the hand¬ 
writing of another perfon. 

The Vyavahdra-tatwa, 

“ Even though it be unattefted this expreffion fuggefts, that an attefted 
inftrument in the handwriting of the party is alfo included, under this text, 
as a valid document. Thus the fenfe is, that any attefted writing is good 
evidence ; and one in the handwriting of the party himfelf is good evi¬ 
dence, even though it be unattefted. But in fad it is the pradiee of our 
country to call to witnefs the divine form of juftice (Sr/DnERMA) on 
fuch writings. An inftrument in the handwriting of another perfon 
ought to be attefted ; and there the witnefs Ihould be human : but even 
to fuch writings it is ufual to atteft the divine form of juftice. However, 
fliould the party deny an inftrument in the handwriting of another, and to 
which the name of juftice is fubferibed as foie witnefs, how can the judge's 
doubts be fatisfied? The ingenuous evidence of witnefles fhould therefore be 
adduced to prove an inftrument drawn in the handwriting of another perfon. 

Is not the feribe himfelf fuch competent evidence ? This Ihould not 
be objeded ; for Ya jnyawalc ya declares dubious the evidence of lefs 
than three witnefles : and properly thefe witnefles fhould be of the fame 
clafs with the party j but, if that cannot be, they may be of other claffes. 

XIV. 

Ya^jnyawalcya :—There fhould in general be three witnef¬ 
les; perfons, who take delight in acis ordained in the Ve¬ 
da and in facred law books; and properly, they fhould be 
of the fame fex and clafs with the party, for whom they 
give evidence t but, if that cannot be, thofe of all claffes 
may be examined. * * 

* The firft and laft parts only of this text were cited ; I quote it at large from other digefis. 

• Hbre 
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He«re it fhould be noticed, that attefted writings only ought to be given; 
for, although Ya'jnyawalcya (XV) declares an unattefted inftrument in 
the handwriting of the party himfelf fufficient evidence, yet he alfo de¬ 
clares it to have no validity if it were obtained by force or fraud : when, 
therefore, a judicial proceeding is fubfcquently hyld, fhould the defendant 
plead, that it was obtained by force or fraud, then the arbitrators and the 
king may doubt its validity. For this reafon a writing, which has fub- 
fcribing witneffes, is preferable. 

XV. 

Ya'jnyawalcya:- —But every document, which is in the 
handwriting of the party himfelf, is confidered as fuffici- 
ent evidence even without witneffes, unlefs obtained by 
force or fraud. 

** XJpadhi ” here fignifies fraud. 

‘ Such ufage in refpedt of writings, as fubfifts in each country*:’ in 
fome countries the practice is as follows. After an aufpicious term (as Sri,) 
preceded by an epithet allufive to memory [as fmaranasila), the name of the 
lender is written in the feventh cafe and plural number ; and the name of the 
borrower is inferted with the termination of the fixth cafe before the word 
“ ufer ” or borrower (C’hadaca.) Next, the word “ Cafya ” is written; 
after which a word expreffive of bond or obligation for debt is inferted, 
and declared by the word “ this ” fubjoined. Next, the meaning of the 
parties is Hated, the ftipulation of intereft, the promife of payment, and a 
binding claufe; then, after dating the inftrument by the folar month and day, 
the debtor’s name is again written, with the termination of the fixth cafe, on 
the right hand fide of the paper ; and the defignation of place is added. The 
names of the witneffes are written on the back of the inftrument. “ The 
ufage eftablifhed in the country ” intends this and other forms. What¬ 
ever be the ufage in each country, that only fhould be obferved in 
that country: and the practice above ftated is almoft literally diredted by 

* Comment cited from the Vya<vabara-tat'wa on v. XIII. 

Ya'jnyawalcya: 






Va'jk yawalcya : for he fuggefts, that the lender’s name fliouldbe firft 
written, and that the inftrument fliouldbe dated by the year, month, and 
day. 

XVI. 

Y AJ n y a w'A l c y a :—W h at e v e r contra£l fhall have been con¬ 
cluded by mutual confent, a written memorial of it Ihould 
be attefted, after the lender’s name has beenfirliinferted; 

2. It Ihould bear the year, month, half month, and day, 
with the defignation of the debtor , by his name, clafs, and 
the like *. 

The epithet allufive to memory is fuggefted by a text of Menu. It 
conveys, that this injhument is written for the fake of al)ifting memory. 

XVII. 

Menu :—Even in the fpace of fix months men forget occur¬ 
rences : therefore were letters and writings anciently in¬ 
vented by the beneficent creator. 

By the cuftom of the country, inftruments are now written in the dialed! 
of the Tavanar\i but among eminent Brahmanas and others, writings are alfo 
drawn in another language. In fome written contra&s for aufpicious rites, 
as marriage and the like, the word “ JwaJli” is firfl: written : its intent is a 
prayer; may this rite be aufpicious! This is noticed by the way. 

XVIII. 

Yajnyawalcya:—When the tranfa&ion is completed, the 
borrower fhould fign his name with his own hand ; adding, 
“ what is above written, has the aflent of me, fon of fuch 
a one,” 

* The firfl: hemiflich is not here cited, Iinfert it from a fubfequent quotation in Book V, collated with 
the code of Ya jnyawalcya. * 

i The Mujlcmam . 
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This fuggefts, that the debtor’s name fhould be written above the contract. 
We do not determine whether additional matter, as titles and the like, and 
omiflions, as leaving out the name of the party’s father or the like, be 

founded on practice, or on the reafon of the law, or, in the lajl infiance , ori¬ 
ginate in indolence. 

Half a month” (XVI); a fide of the month , that is “ a fortnight .” 
By his name;” by the name of the debtor. “ His clafs;” the facerdo- 
tal or other ciafs. “ Add the like;” the Veda which he follows infolemn 
rites , and fo forth. 


XIX. 


Yajnya'walcya declares the form of atteftation:—A nd the 
witneffes fhould fign their names all together, in their own 
handwriting, after writing the name of their fathers and 

fo foi th ; adding , “ I, fon of fuch a one, am witnefs to 
this writing.” 

Here it is, in fubftance, expreiTed, that the omiflion of the name of 
the witnefs s father is founded only on ufage. If the inffrument be in the 
handwriting of another perfon, the writer of it fhould add at the bottom 
of that inflrument, “ written at the requeft of both parties by me, fuch 
a one, fon of fuch a one.” 


XX, 


Yajnyawalcya:—Let the writer next fubfcribe, at the end 
of the writing , “ this has been written, at the requeft of 
both parties , by me, fuch a one, fon of fuch a one.” 

But the practice is for the fcribe merely to fign his name with the letters 
(funding for Xv). All this is only mentioned to obviate the fuppofi- 
tion, that the forms of writings, which occur in pradice, are not direded 
by fages. 

If the debtor, or a witnefs, be illiterate, the following text direds the 

form to be obferved in that cafe. 21165 
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XXL 

Vyasa:—But a borrower, who is unlettered, fhould dire& 
another perfon to fubfcribe his declaration oj affent; or a 
witnefs, in the fame predicament , Jhould caufe his name to he 
figned by another witnefs, in the prefence of all the wit- 
neffes. 

When thefe and other local ufagcs are obferved, then an inftrument in the 
handwriting of the party himfelf, and one in the handwriting of another 
perfon, are valid, and good evidence of contracts. Such is the meaning of the 
fage, as expounded by authors. But in fa<ft all this fhould be confidered as 
intending fuch a document as may remove the doubts entertained by honell 
arbitrators or by the king. Ulfe, if all the parties, the borrower, the lender, 
the witnefles, and the writer, be unacquainted with the forms of writings, 
and a creditor could not recover a debt, though really lent, notwithftanding 
the exiftence of an attefted writing in any irregular form, there would be a 
failure of juftiee on the part of the king. Again j if the inftrument were 
not fubfcribed by witnefles, but it be faid by a witnefs, “ I know this in¬ 
ftrument,” and the inftrument be admitted in evidence by the arbitrators on 
any arguments; it is an attefted inftrument. This is mentioned by the way j 
the reft may be learnt under the title of judicial procedure : but fomething has 
been fad, in this place, to make known the fort of writing, by which a money¬ 
ed man, who advances a loan, may be fecure from lofing his caufe, Ihould 
a difpute aftei wards arife. This we deem reafonable. 

** Before credible witnefles” (XI); this is another cafe of written agree¬ 
ments : for the prefence of witnefles is fuggefted by the form for drawing 
written contracts: and the fenfe of the text appears to be this ; he Ihould 
advance a loan on receiving a pledge to be ufed by him, together with a writ¬ 
ten agreement j this is one cafe. He fhould advance it on receiving fuch a 
pledge before credible witnefles * this forms a fecond cafe. So likewife a loan, 
made on a pledge to be merely kept in his hands, forms two cafes (according 
as it is tranfaEied by a written agreement , or before credible ivitneffes): hence arife 
four cafes. Again j two cafes arife alfo on loans made with a fuflicient fure- 
ty j and the poflible cafes are fix in number. Alluding to this, Misra has 



faid ; “.any of thefe, by which confidence maybe given, fhould be furnifhed.” 
Confequently any one of thefe fix modes, by which confidence may be given 
to the lender, fhould be adopted. Here a pledge to be ufed or merely kept, 
as well as a furety, are intended to give confidence to the lender ; and the 
writing and witneifles, to prove the truth of the loan, if a judicial proceeding 
be held at a fubfequent time. 

XXII. 

Na'reda :—In this contraH there are two things which give 
confidence to the lender , a pledge and a furety'; and two, 
which afford clear evidence, a writing and atteftation. 

“ Confidence j” allured expectation of thereafter receiving the loan ad¬ 
vanced: in fome inftances a furety, in others a pledge, give fucb confidence; 
for this coincides with the former text (XI). But here the word pledge 
(adki) fignifie-s both a pledge to be ufed and one to be kept. “ Clear evi¬ 
dence;” certain proof: fometimes a writing, fometimes atteftation, fome- 
times both, are required, according to circumftances, for the fake of proof 
in cafe of difpute. * 

It fhould be here noticed, that both texts (XI and XXII) are ethical pre¬ 
cepts ; for they exhibit caufes of prefent evil. If, therefore, infringing thefe 
rules, a man deliver a loan without a pledge, or writing, or the like, he vio¬ 
lates not his duty: and, if the debt be any how proved, the debtor (hall be 
compelled by the king to repay it to his creditor. Hence the practice of ad¬ 
vancing loans, without pledge or writing, in fome inftances of extreme con¬ 
fidence. But exceflive confidence fhould be no where repofed, for the Heri- 
vanfa diredls, “ Place not confidence in what is unworthy of confidence, nor 
exceflive confidence even in what is worthy of confidence and the adage 
exprefles, “ mutable mind, mutable wealth.” 

In like manner the texts of Ca'tya'yana and Na'reda* (VIII and X) 
are ethical precepts; for the text points out a prefent evil, “ the lender can- 

* “ It is not exprefled in the original, which is the fecond text alluded to: I fnpply it from conjedlure. 


not 




not in general recover &c.” Confequently there is no breach of< duty in 
lending any thing even to women ,* on the contrary, it is a duty to 
fupport unprotected perfons, even though it be done by advancing loans : 
and, if the debtor be able to difcharge it, the king Ihould enforce payment 
of fuch a debt. But a man, who infringes the rule and inftitutes a fuit on 
fuch a debt , incurs cenfure. To enlarge would be vain. 

Thus a loan Ihould not be advanced a moneylender, without confi¬ 
dence and means of proof: and the meaning of the phrafe, “ in what form 
a loan Ihould not be made,” becomes evident. 


CHAPTER 


CHAPTER II. 

ON INTEREST. 


S E C T I O N I. 

ON LEGAL INTEREST IN GENERAL. 

S UCH intereft, as may be taken without a breach of duty on the part of 
the creditor, is a rule (dherma) for delivery by the creditor. Or the na¬ 
ture of a thing may be fignified by the word dherma\ as it is the nature of 
robbers to hurt living creatures, fo it is the nature of a loan, that it Ihould 
produce to the lender the principal fum advanced, and intereft in addition 
thereto. Thus intereft is fignified by the term rule for delivery. Menu 
propounds that intereft. 

XXIII; 

Menu: —- A lender of money may take, in addition to his 
capital, the intereft allowed by Vasisht’ha, an eightieth 
part of a hundred by the month. 

*' Allowed or declared by Vas'isht’ha this (hows that it has been 
authorized by Vas / isht , ha. Thus* fuch intereft is allowed by all fages, 
and is therefore legal: by taking it a man does not violate his duty, “ In 
addition to his capitalactually increafing the creditor’s capital, or calcut- 
lated to do fo: fuch interejl he may require. But if it be explained, “ in¬ 
creafing the debtor’s capital,” the fenfe is, through the medium of moral 
worth: by difeharging the debt with intereft, immoral eondudl is avoided, 

H and 
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and increafe of moral worth attained j hence wealth is alfo increafed. The 
purport is, that the moneylender may actually receive fiich intereft* for 
Cullucabhatta expounds it, “ one, who fubfifts by intereft, may take 
&c.” It might alfo fignify, “ a loan may produce the intereft allowed by 
Vas^sht’ha See.” and it is alfo expounded, “ a borrower may pay the in¬ 
tereft allowed by VAs'isHT’hA. 

What is that intereft ? The fage propounds it * “ an eightieth part of 
a hundred by the month.” The principal fhould therefore be divided into 
eighty parts ; and fo much as is the quantity of one part, he may take in the 
fame kind of wealth, by way of intereft, in addition to the principal: if, there¬ 
fore, a loan, amounting to one hundred fuvernas, be divided into eighty parts, 
one part contains a fuverna and a quarter j and the intereft in this cafe is one 
fuverna and a quarter. “ By the month }’* at the end of the month. 

It is faid by fame lawyers, that, a hundred being fpecified in the text, an 
eightieth part is the rate of intereft then only, when the loan amounts to a 
hundred: hence it appears, that the rate of intereft varies when the loan is 
more or lefs * and fuch a pra&ice is obfervable in fome countries. On this 
we remark, that no fpeeial rate of intereft for loans exceeding a hundred, or 
falling fhort of a hundred, has been recorded by any fage. Menu has not 
fpecifted. whether it be a hundred thells or a hundred fuvernas ; and we lhall 
explain, in its proper place, the text of Ha'i^ta (XXX) as intending the 
rate of two in a hundred. But here we confider a hundred ” as a mere 
example j the rate is the fame on lefs fums. Vas'isht’ha exprefsly de¬ 
clares the rate of an eightieth part on lefs than a hundred. 

XXIV. 

Vas'isht’ha:— Hear the intereft for a moneylender de¬ 
clared by the words of Vas'isht’ha : five mdjhas , or one fu¬ 
verna, for twenty palas, or eighty fuvernas , he may claim 
and Jhould receive each month: thus the law is not violated. 

XXV. 

Go tama : — The legal intereft for twenty palas is five mdjhas 
a month: On 




On this fome remark, that the majha is declared by Menu to contain five 
crijhnalas or rafticas, (“ five crijhnalas are one majha, and fixteen fuch majhas, 
one fuverna;”) and the fame majha is thus explained by Amera, “ the firft 
m&fia contains five feeds of th z gunja", Confequently five majhas are equal 
to twenty five raft teas ; and this is the rate of intereft on a loan amount¬ 
ing to twenty: fuch is the afeertained fenfe. On the queftion “ twenty 
of what denomination?” the fuverna, which is mentioned after ftating the 
quantity of a mafia, both in the text of Me n u and in that ofYA*jNYAWALCYA, 
fhould be taken, (“ five fuch crijhnalas are a mafia, and fixteen fuch majhas, a 
fuverna j”) for five majhas can only be the intereft on twenty fuch fuvernas. 
Thus a fuvernai confifting of fixteen majhas, contains eighty rafticas; its 
eightieth part is one raftica, and the eightieth part of twenty fuvernas is 
twenty rafticas. Twenty-five rafticas are intended by the rate of five mafias 
(XXIV and XXV). Confequently an eightieth part is only the rate of inter-* 
eft on a debt amounting to a hundred fuvernas / but ort a fthaller debt, the 
rate of intereft is higher. This is intended by Vas'isht’ha and G6 *tama* 
and fuch, it may be argued, is the legal rate on fifty or fixty fuvernas, or the 
like ; and pradtice is obferved to conform thereto. How then is it faid, * the 
rate of intereft on lefs fums has not been recorded by any fage ? ’ And why is 
it faid, ‘ Vas'isht’ha exprefsly declares the rate of an eightieth part on lefs 
than a hundred ? ’ i . 

The anfwer is this; Menu, after faying “a lender of money may take 
the intereft allowed by Vas'isht’ha,” adds, “ an eightieth part of an hun¬ 
dred.” Since it is thence inferred, that Vas'isht’ha has propounded the 
rate of an eightieth part, his text muft be fo explained, as to ftate an eightieth 
part. That expofition on the text of Menu, which makes the intereft al¬ 
lowed by Vas isht’ha one cafe, and an eightieth part of a hundred another 
cafe, is not approved by Cullu'cabhatta. Therefore, the interpreta- 
tionapproved by Chandeswara, Bhavade'va, Vachespati Misra 
and others, fhould be admitted, as follows. In thefe texts twenty palas are 
intended; and the pala fhould be taken at four fuvernas, as ftated by Me¬ 
nu and Ya'JNY aWalcya. Twenty palas, therefore, are equal to eighty 
fuvernas j and the eightieth part of that fum, or one fuverna, is the monthly 
intereft. But here mafias are mentioned. This apparent incongruity is thus 

reconciled;: 


reconciled: the mafia, containing five crifinalas, as ftated by Menu and 
Ya'jnyawalcya, muftnot be taken (for it is not applicable); but the 
mafia ftated by Vr ih aspati as quoted in the Retndcara and Chintameni, “a 
mafia is confidered as the twentieth part of a pala.” Thus the twentieth 
part of a fuverna containing eighty ratticas is equal to four ratticas-, and the 
twentieth part of a pala containing four fuvernas is certainly equal to fixteen 
rattic as-, and thofe make one mafia -, five of thefe are equal to eighty rattic,as 
or one fuverna. Thus there is no inconfiftency. Here fuverna is of the 
mafculine gender; for it is fo employed by Menu and Ya jnyawalcya; 
and is fo exhibited in the fame fenfe by Amera ; but, in the fenfe of gold 
generally, it is of the neuter gender, for Amer a fo exhibits it in this fenfe. 

The fame ftiould be alfo underftood of other things. The monthly intereft 
on a purana is thus explained : a pana confifts of eighty (hells; and a pana is 
the quantity of a carfioa of copper, as mentioned by Menu ; “ but a carjha 
(or eighty ratticas ) of copper is called a pana.’ The carjha is the fourth part 
of a legal pala; hence expofitors fay, a pala contains four carfias . Confe- 
quently the weight of eighty ratticas of copper is a pana ; on this ground; 
the ancients eftabliihed it alfo at the value of eighty (hells; accordingly it is 
familiar in practice* that eighty (hells make a pana. A purana contains fix- 
teen panas , according to the Retndcara ; and purana is alfo practically noticed, 
for fixteen panas of (hells, in penances and expiations, and on other occa- 
fions. Now the eightieth part of a pana is one (hell; of a purana, fixteen 
(hells; of a hundred panas, a hundred (hells or one pana and a quarter; of a 
hundred purdnas, fixteen hundred (hells, or twenty panas. Or if the money 
be in filver coins damped with legends, the intereft onahundied fuch coins is 
one coin and a quarter : for, on eighty pieces, it is one piece; and, on twenty 
pieces, a quarter; which, added together, make one piece and a quarter. 
But, if the principal be a fingle piece of money, the rate mull be fettled by its 
value. If its value be four purdnas, then fixty-four (hells are its eightieth 
part; and fo in all cafes; 

Again ; if the debt conlift of kine or the like, the intereft ftiould be fet¬ 
tled on the value. It Ihould not be affirmed, that they cannot conftitute a debt; 

for the limit of intereft on cattle is mentioned (LXV). Why fuch a prac-> 

tice 


tice doe£ not occur, we know not. Something, however* may be mentioned 
to explain the received diftin&ions in thefe cafes. If a man happen to deliver 
a cow or the like as a loan, the intereft may be received on her value; but a 
great offence is committed ; for the fale of a cow is forbidden in moral law: 
however, a goat, a calf, or the like, may be taken by way of intereft, with¬ 
out any offence on the part of the receiver; and the debt fhould be difeharged 
by returning the thing itfelf or fomething of the fame nature; as already ftat- 
edby Misra. But, in this cafe, it fhould be returned unblemilhed, or 
another cow, or the like, or ether thing of equal value, Ihould be delivered. 
Whatever it is forbidden to fell and give away, fhould not be delivered as a 
loan ; for the offence is equal. But a Brahmana may advance lac, fait or 
the like, by way of loan, for there is no more offence in lending, than in giv¬ 
ing thofe things; and the offence is reftri&ed to the fale of fuch things: 
however, at the time of repayment, the value of the fait or the like, and of 
intereft accruing on it, Ihould not be received; for that would equal the 
offence of felling it. The intereft ihould be of the fame nature with 
the thing lent; for intereft is propounded at the eightieth part of the thing 
lent. 

To revert to the explanation of both texts (XXIV and XXV); the infti- 
tutes of Vas'isht’ha and others were compofed by their pupils, who heard 
the purport of what they record, from the mouth of Vasisht’ha and the reft: 
hence it is faid (XXIV), “ declared by the words of VAS^iSHT’HA/'as in the 
ordinances of Menu, it is faid, “ Menu ordained.’* 

“ Leg al,” in the text of Go'tam a (XXV), fignifies juflifiable in law, 
that is, not illegal; for it coincides with the expreflion, in the text of Va¬ 
sTsht’ha, “thus the law is not violated” (XXIV). Or the fen fe may be 
this; he, who takes intereft allowed by codes of law, which may produce 
religious merit by means of pious oblations made therefrom to Deities and 
Brahmanas and fo forth, has the complete benefit thereof, if he a&ually do 
make fuch oblations to deities and priefts ; not fo, he, who celebrates rites 
with wealth acquired by theft or by other nefarious means. As is declared 
by 


I 


Menu : 


( 34 ) 

Menu: — Neither a pfieft nor a military man, though dif- 
treffed , muft receive intereft on loans; but each of them, 
if he pleafe, may pay the fmall intereft permitted hy law , on 
borrowing for fome pious ufe, to the finful man, who de¬ 
mands it.* 

< • * ■ 

Which is expounded by Cullucabhatta, “ may advance a loan on 

4 

fmall intereft, for fome pious ufe.” 

** Legal intereft” (XXV); intereft authorized by law, at the rate of 
five mafias for twenty palas. 

The Retnacara. 

We expound the text (XXV), **' the quantity of five ntajhas is the inter- 
eft for twenty palas," or intereft appertaining to twenty palas (Supplying the 
•word "pula’ by a fecondary fenfe of “ twenty”); that intereft accrues on a 
fum of twenty palas. But fome read “ twenty” in the fifth or fixth cafe 
(vinfateh in/lead of vinfatih). That is wrong, for it is not approved in the 
Retnacara. The fenfe, according to regular conftrudtion, is thus; “ the 
quantity of five mafias, as intereft appertaining to twenty joalas, is legal.” 

** A month”; here ,, for ’ muft be fupplied. In every text, where 
•« month” is not fpecified, but intereft at the rate of an eightieth part or the 
like is mentioned, the word “ month” muft be underftood : and the month 
is according to fdvana time, conffting of thirty days and nights; not the 
faura month from the fun’s departure from one fign to his departure from 
another fign. For Raghunandana, in commenting on texts quoted 
in the Mala mifa tatwa, ( “ certain facrifices and a£ls of devotion are 
“ to be regulated by flvana ft time; fo is impurity after childbirth and the 
" like ; and fo are all popular and forenfick tranfadlions ) fays, that under 
the term, “ and the like,” wages, intereft and the like fliould be compre. 


* Chapter 10, ». 117. I do not alter th; tranflation, which conforms to the literal fenfe of the text, 
though it confift not with the comment and the purpofe of ihe quotation. See Book II. Chapter IV. 
XXIII. 




f Vya'sa in the Vijbnu-dhcrmfotara • 
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bended.* Hence it is inconfiftent with law to regulate civil contra&s by 
faura or folar time. It would be a great difparity, were a whole month's 
intereft, at the rate of an eightieth part or the like, paid upon a loan taken 
on the laft day of the fun’s paflage through one fign, and repaid on the fol¬ 
lowing day ; and no intereft paid on a debt contracted on the firft day of the 
folar month , and difeharged on the laft day of the fame month. This Ihould 
be determined by the wife. 

Here intereft for one month is declared by fages to be the eightieth part 
of the principal ; but if the period exceed one month, the fame rate is di¬ 
rected for each month : fince the expreftion implies repetition, it follows 
that the intereft {hall be an eightieth part for every month refpeCtivtly: 
and, if the period be lefs than a month, it appears, that the intereft fhould 
be computed by a fubdivifion of that rate : elfe a difparity would arife, no 
intereft being payable on a debt difeharged within one day of a complete 
month. 

A greater or lefs fine, or other decifion , fhould not be re¬ 
gulated by very minute diftin&ions. 

But fome attend in practice even to minute variations in fines and the 
like. 

XXVI. 

Vrihaspati, quoted in the Retnacara: —The eightieth part 
accrues monthly on the principal; and, if the int.erefl be re¬ 
ceived, the loan is doubtlefs doubled in a third of a year 
lefs than feven years; that is , in fix years and eight months . 

“ Accrues ;” it is the intereft for each month. If the intereft be received, 
the loan advanced is doubled. Or the feventh cafe may be here ufed in the 
fenfe of the third, “ the debt is doubled by accumulation of intereft.” In 
what time? The fage replies to this queftion, “ in a third of a year lefs 
than feven years.” Divide a year of twelve months into three parts; each 
part contains four months; that, dedudted from feven years, leaves fix 

years 


years and eight months. Thus, if the debt amount to one hundred fuver¬ 
nas, the monthly intereft is one fuverna and a quarter; the annual intereft 
is twelve fuvernas and twelve quarters, or fifteen fuvernas ; the intereft in 
three years amounts to forty-five fuvernas ; in fix years, to twice that fum 
or ninety fuvernas : intereft for eight months is eight fuvernas and eight 
quarters, or ten fuvernas ; which, added to ninety fuvernas , make a hund¬ 
red, or the fame amount with the original debt: confequently, added to the 
principal fum, it doubles it. This is mentioned by Vr ihaspati to prohibit 
further intereft, after a loan in gold, filver, or the like, has been doubled 
by intereft. This will become evident under the title of limited intereft. 

This rate of intereft is ordained if a pledge be given; Vya'sa propounds 
a diftindtion if a furety be given without a pledge, or if neither be given. 

XXVII. 

Vya'sa:—Monthly intereft is declared to be an eightieth part 
of the principal, if a pledge be given; an eighth part is 
added, if there be only a furety; and if there be neither 
pledge nor furety, two in the hundred may be taken from a 
debtor of the facer dotal clafs, 

“ An. eightieth part;” the eightieth* 

The Retnacara. 

That is, one part in eighty parts. Here a pledge intends a pledge to be 
kept; for in a glofs on the text previoufly quoted from Menu (XXIII) to 
the fame purport with this text, the Retnacara ftates,“ this concerns a pledge 
to be merely kept.” The meaning is this ; in the cafe of a pledge to be 
ufed, fince the ufe of the pledge is the only intereft, the rate of an eighti¬ 
eth or the like is inapplicable : all this will be explained under the title 
of various forts of intereft. 

A pledge to be kept is one, which would be impaired by ufe ; a pledge 
to be ufed is one, which is not necejfarily impaired by ufe. Here it fhould 
be noticed, that, if a man contrail a debt, mortgaging land or the like to 
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be ufed*, and fay, “ the ufe of the land fhall be the only intereft,” in that 
cafe, fince there is no other intereft but the ufe of the pledge, the rate of an 
eightieth part or the like is inapplicable. But if he fay, “ this land is 
mortgaged to you; paying your intereft from its produce, I (hall difeharge 
the principal from the furplus ; or, if the produce be inefficient, I will make 
good the interefl:, delivering other money or goods ;” in that cafe the rate of 
an eightieth part is applicable even to a pledge to be ufed. 


Is it not the law, that, when land or the like is hypothecated, the entire 
ufe of it ffiould of courfe be taken by way of intereft ? On the contrary, 
ufufrudt in excefs is reprehended by a text, which will be quoted from 
Vrihaspati (XXXV 7). It ffiould not be argued, that a pledge delivered 
for ufe is a pledge to be ufed; and one delivered merely for fecurity is a 
pledge to be kept. The forfeiture of the whole intereft will be denounced 
againft the unauthorized ufe of a pledge to be kept; and the forfeiture of 
half the intereft, againft the unauthorized ufe of a pledge to be ufed. It is 
faid in the Dipacalicd , “ if a pledge to be kept, that is, one which ffiould 
be fecurely preferved, as clothes, ornaments and the like, be ufed, no intereft 
Jhall be received ” It is not faid, “ a pledge to be kept, that is, one not de¬ 
livered for ufebut, “ a pledge to be preferved, as clothes, ornaments and 
the like.” The proper place for this difquifition is the chapter On pledges. 
Since many texts are there cited, to expatiate in this place would be idle. 


“ An eighth part is added” (XXVII); and that is an eighth part added 
to an eightieth part. Hence, two panas lefs than two purdnas, or one pura- 
na and fourteen panas, are received, if there be only a furety. 

The Retndcara. 


In that book a debt amounting to one hundred purdnas bad been already 
fuppofed ; hence, in this cafe alfo, the rate of intereft denoted is two panas 
lefs two purdnas on a hundred purdnas. But, in the glofs on this text, the 
letter M is an errour of the pen, (aSityaffitamabhagafahita injlead of ashyattitz- 
bhagafahita) for the text exhibits fdjhtabhaga , with eight parts. Confe- 
quently the fenfe is an eightieth part joined to eight parts : and the portion 
not fpecified muft be a fixteenth on the authority of ufage. Thus„what- 
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ever be the amount of an eightieth part, eight parts are half of that amount. 
But, in this cafe, an eightieth part is twenty panas, and thefe added to half 
that amount make thirty panas, or two panas lefs than two puranas. 

But fome, noticing another reading in the commentary on Ya jnya wal- 
c y a , fhafht’hibhaga inftead of fdjhtalhaga, fay, the intereft fliould be a 
fixtieth part, if there be only a furety : and this, they fay, is fit. If there 
be neither pledge nor furety, the intereft is two puranas for a hundred pu - 
rdnas , as ordained by the text (XXVII). If a pledge be given, twenty pa¬ 
nas are the intereft prefcribed. But in this cafe, a pledge having been given, 
the confidence is greater; for a chattel of equal value is in the cred.tor’s 
power. If there be neither pledge nor furety, no confidence exifts; for 
payment refts on the will of the debtor: in this laft cafe, therefore, the 
intereft, ordained by fages for a hundred puranas, is greater by twelve pa¬ 
nas : and this is conliftent with the reafon of the law. Now, if there be 
only a furety, confidence is given, but there is a poftibility of trouble. For 
inftance; a man advances a loan on this confideration, “ if my debtor 
“ do not repay the loan, even then I fhall fubfequently recover it from his 
“ furety by a fuit at law;” in that cafe trouble may be apprehended, for the 
recovery is effe&ed by the trouble of litigation. It is therefore proper, in 
fuch a cafe, to take, in addition to the twenty panas allowed where a pledge 
is given, fix panas, or half the additional twelve panas allowed on loans 
without fecurity. Now this nearly agrees with the rate of a fixtieth part. In 
dividing a hundred puranas into fixty parts, firft take one purdna for each 
part, this difpofes of fixty puranas, and forty puranas remain. Again fet 
half a purdna towards each part, thirty puranas are difpofed of, and ten pu- 
ranas remain; and each part is one purdna and a half with a further fraction 
from the remainder. Reduce the ten puranas into panas ; the refult is a hun¬ 
dred and fixt y panas: fetting two panas to each part, the portions amount 
to one purdna and ten panas ; a hundred and twenty panas are difpofed of; 
and forty panas remain. Again fet half a pana to each portion, thirty panas 
are difpofed of; the fixtieth part amounts to on z purdna and ten panas and a 
half, with a further fradlicn ; and there remain ten panas, or eight hundred 
sauries. Diftribute thirteen cauries to each fhare, fcven hundred and eighty 
(aurieS' are difpofed of; and the fixtieth part of a hundred puranas amounts 
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to one pur ana, ten panas and fifty-three (hells, with a fra <51 ion of one third 
from theremaining twenty (hells, which may be more accurately divided by thofe, 
who are (killed in the notation taught by Subhancara. The amount of 
fifty-three {hells and a third is, they fay, but a fmall excefs above the rate 
of intereft, which, in their opinion, is reafonable; neglecting therefore 
minute differences, intereft may be taken at the rate ordained by the fage, 
namely a fixtieth of the principal, if there be only a furety. 

Vachespati Misra, not acquiefcing in either of thefe interpretations, 
expounds the text otherwife in his digeft. “ An eighth part is added j” 
the eighth part of an eightieth part is added to an eightieth part. Hence 
the intereft, on the fum of twenty palas of gold, is ninety ratticas. His 
meaning is this; fajhtabhdga fignifies joined to one part in eight parts. 
The anfwer to the queftion, “ part pf what ?” is drawn from the neareft 
term, “ an eighth part of an eightieth.” Thus, an eightieth being divided 
into eight parts, one fuch part is added. But the intereft at an eightieth 
part of the principal is afeertained in the cafe propofed; the eightieth part 
of twenty palas or eighty fuvernas is equal to eighty raElicas or one fuverna; 
to which the eighth part of it, or ten ratticas, being added, the refult is 
ninety raBicds According to this exposition, twenty panas, which are the 
eightieth part of a hundred puranas, added to the eighth of that or two 
panas and a half, make twenty-two panas and 3 half, the rate of interejl on 
a hundred puranas, if there be only a furety: and the fame method (hould be 
praflifed in the cafe of filver coins and the like. On this opinion alfo, we 
do not difeover why the letter M occurs in the glofs (AJhtam'enabhdgena). 

A thorough examination of thefe opinions, tofele£lthebeft,muft depend 
on the mental faculties of intelligent inquirers. On what proof or argu¬ 
ment it is held, according to the opinion delivered in the Retnacara, that 
the portion not fpecified is a fixteenth, muft remain a queftion : the other 
reading (a fixtieth part) is notadmitted in the Retnacara nor in the Chintumeni; 
for in both the text is thus explained, “ an eighth part is added and in 
the commentary on Yajnya walcya, where this reading occurs, the text is 
not expounded. Whether the cerebral S. be not an errour of the copyift, is 
a queftion on the fecond interpretation. On Misra’s expofition the quef- 
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tion is, how the intereft, where a furety only is given, fhould fo little ex¬ 
ceed the rate of intereft, where a pledge is given. 

“ If there be a furety j” the fenfe is, if there be only a furety; for high¬ 
er intereft would be improper if there were both a furety and a pledge. 

t * 

“If there be neither pledge nor furety (nirhdhanej here the word 
adhana fignifies both pledge and furety; hence, if there be neither furety 
nor pledge, two pur anas are received on a hundred. 

The Retnacara. 

The derivation of the word is, “ what is placed (adhiyat'e) for the fake 
of taking up a loan;” * and that defcription is applicable both to a pledge 
and a furety. The privation of both forts of fecurity is niradhdna , want 
of pledge and furety. Or the word adhana may be reftrifled to pledges; 
thus, becaufe an eighth part is dire&ed to be added, if there be no pledge but 
a furety only, therefore by the regular form for general rules and exceptions to 
thofe rules, the remainder of the text relates to a different cafe of loans without 
a pledge; that is, one without pledge or furety. Ultimately there is not, in 
our opinion, any difference. 

On this fubjedt an obfervation fhould be made. The fervant of fome 
perfen afks a loan of a moneylender; he replies, “give a furety ora 
pledgethe fervant requefts his mafter to become his furety, that he may 
obtain a loan from this moneylender; his mafter replies, “ I will not be thy 
furety, but I will promife him thy wages accordingly the fervant’s maf¬ 
ter tells the moneylender, “ I will not pay him his wages, unknown to 
youand the moneylender, confiding therein, advances a loan to him. 
In fuch a cafe, is it a loan with a pledge, or with a furety ? Not the firft: 
fince the fervant’s mafter only intervenes, and is not in the nature of a thing 
belonging to the fervant, there can be no pledge. Nor is it of the fecond 
defcription ; for this fervant’s mafter is not comprehended under any of the 
deferiptions of fureties enumerated, fureties for appearance, for honefty, 

* Sec a different etymology at v. LXXXI. 




for 




for payment, and for delivery. The fervant’s mafter does not fay, “ I will 
produce this man if he abfcond ;” nor, “ that man is truft-worthy, and 
will not be averfe from repaying a loan received;” neither does he fiy, *' if 
the debt be not dilcharged by him, I will make good the fum ;” nor “T 
will recover the amount from him and difcharge the debt.” How then 
can he be a furety ? This debt mull: confequently be one, for which there 
is neither pledge nor furety : this again is not true in reafoning; for there 
is a motive of confidence. On this propofed cafe it is faid, this is a debt 
for which a furety is given : although the fervant’s mafter is not pofitively 
comprehended in the four defcriptions of fureties, yet, as that enumeration 
is a mere illuftration, it mull be admitted that fuch a perfon is a furety ; and 
if the fervant’s mafter break his own promife, he muft difcharge the debt. 
The intereft fhould therefore be an eighth part added to an eightieth. Or 
the wages may be confidered as a pledge. In that cafe the debtor’s alfent 
is given to the hypothecation; and a declaration being made by the debtor 
to that efFeft, the fervant’s mafter is certainly furety for delivery of the 
pledge, not for payment of the debt; but , although there be no promife of 
payment, there is a lien on the promifed delivery of the pledge ; and a lien 
prevents feizure by any other creditor. The intereft, therefore, fhould in this 
cafe be one eightieth part only of the principal. But, if he do not perform 
his work, then, no wages being earned, how is the debt difeharged? To this 
it is anfwered; does the fervant’s mafter difmifs him without a fault ? If ft>, 
the fervant’s mafter is amenable : the fervant being faultlefs, and the mafter 
needing another fervant, this fervant fhould- not be difmified ; for his dif- 
million could only originate in malice. This is confiftent with reafon. 
But, if the fervant were faulty, his mafter would not be amenable for difmif- 
Jing him ; and, when his difmiflion takes place, the debt fhould be paid with 
intereft, or a new pledge be given; for this cafe is the cafe of a pledge de- 
ftroyed by the a<ft of God (Cl. &c). But, if the fervant defert his mafter 
without provocation, in that cafe, a furety rauft certainly be given, if 
he cannot immediately difcharge the debt nor give another pledge; or, 
on failure thereof, the debt from that day becomes a debt unfecured by 
a pledge:, and bears intereft at the rate of two in the hundred. A man re¬ 
ceived a loan on the mortgage of a piece of land pointed out by him in this 
form, “ I will pay thee from the produce of the prefent year; the .produce 
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of this land is thy pledge.” This debtor meditated a fraud, and gave no 
attention to culture, reflecting, “ the produce of this land is my creditor’s 
only ; no benefit will arife to me from it: if no produce be obtained, what 
can the creditor do ?” As in this cafe chaftifement is proper, and intereft 
fhould be computed at the rate of two in the hundred from the day when 
he negledted the culture of the land ; fo, in the cafe fuppofed, where the 
fervant quits an unoffending matter, thinking labour vain, which is under¬ 
gone for the foie purpofe ofdifcharging his debt, we hold it reafonable, that he 
fhould incur punifhment. So long as he performs work, his wages for 
that period belong to the creditor, and no other perfon; becaufe thofe 
wages are pledged to that creditor : and this pledge falls under the deferip- 
tion of a pledge to be kept. After the undertaking fuppofed, if the fervant*s 
matter alfo advance him a loan on any terms, and he only perform fervice 
for a ftxort time, fo that both cannot be paid out of his wages; what is the 
rule of decifion in that cafe ? The apparent difficulty may be reconciled in 
the fame manner, with the cafe where a man, renting land for cultivation 
from one perfon, contracts a debt to another, and fubfequently receives a 
loan alfo from his landlord, both which debts cannot be paid from the pro¬ 
duce of that land. Half of the grain produced both from the ufe of land and 
by corporal labour belongs to the owner of the land, half to the hufband- 
man. In this cafe the hufbandman’s fhare, not yet gathered, is pledged to 
one perfon j but no adt, amounting to hypothecation, has been done by the 
owner of the land : hence, the produce may be taken by the firft creditor, 
but the landlord retains in his power the grain produced from his own land, 
until his own demand be fatisfied. Such is the practice in fome inftances. 
It cannot be aflerted as a maxim, that the land mutt: of courfe be left another 
year in his tillage, and that the debt may be paid from the produce of the 
following year. Since his tillage may be found defedtive, or he may be de¬ 
tected in knavery or the like, his tillage does not continue without the con- 
fent of the landlord. This and other inferences may be drawn from rea- 
foning. 

XXVIII. 

Ya'jnyawalcya:—An eightieth part of the principal is the 

monthly intereft, when a pledge has been delivered: 

otherwife. 


other wife, it may be, in the dire£l order of the clafles, 
two, three, four, or five in the hundred. 

“ Otherwise;” in cafes other than that of a pledge delivered; that is, 
when no pledge has been given. Since the text has the fame tenour with 
that of Vya'sa (XXVII), it mult be alfo underflood, that no furety was 
given. For a debt of one hundredyfotfr/w, two fuvernas Ihould be paid to 
a Brahmana; three fuvernas, to a CJhatriya; four fuvernas, to a Vaifya } 
five fuvernas , to a ''Sudra. 

XXIX. 

Menu :—If he have no pledge, a lender of money may take two 
in the hundred by the month , remembering the duty of 
good men : for by thus taking two in the hundred, he 
becomes not a finner for gain. 

2. He may thus take, in proportion to the rijk, and in the di¬ 
rect order of the clafles, two in the hundred/rom a prieft, 
three from a foldier, four from a merchant, and fi vc from a 
mechanick or fervile man, but never more, as intereft by the 
month. 

«* Of good menreflecting that fuch is the duty of good men. 

CuLLu'CABHATTA. 


“ Two in the hundred” (XXIX i); this concerns a Brahmana, In an- 
fwer to the queftion, what is the rate for other tribes, he repeats the intereft 
payable by priefts, and declares the rates for other clajfes (XXIX 2). 

** But never more” (famam) ; literally, uniformly or equally: that is, 
neither more nor lefs. 

CuLLU C ABHA'TTA. - 

But we hold, that “equally” is exprefled for the purpofe of fhowing 
that, as a prieft becomes not a finner for gain (that is, does not contract the 
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finful taint arifing from the undue receipt of money) by taking two in the 
hundred, fo a foldier, who takes three in the hundred, is not a (inner for gain. 


Thus, according to Cu.lluc abhatt a, Ch ande swa r a» Bha v ade va, 
Va'ches.pati MisRa, and others, an eightieth part of the principal is the 
monthly intereft, when a pledge is delivered r but two in the hundred, if 
there be no pledge. 


The Medhatiihi and Gov i nda raja expound the text of Menu 
(XXIX), * If a man, in diftrefs, cannot provide for his wants on the intcrefl: 
fir ft mentioned, he may take two in the hundred or the like.* for the text 
of Ya'jnyawalcya (XXVIII) folely concerns loans fecured by a pledge: 
and there is no obje&ion to this explanation of the word “otherwifej in 
a,cafe other than that of a man, who can provide for his wants, as implied 
in the former part of the text; that is, where he cannot do fo. Here ic may 
be queftioned, what (houlJ be the application of the text of Vyasa 
(XXVII); for a pledge is there fignified by the word adhana. Although the 
text might be well applied by any how explaining it “ provifion for wants, 
yet there would be no determined rate, when no pledge is delivered : if the 
rate were the fame for loans with or without a pledge, the expreftions, in 
the texts of Ya'jnyawalcya and Vyasa, “ when a pledge has been de¬ 
livered,” and, “ if a pledge be given,” would be unmeaning. But the receipt 
of two in the hundred and the like is authorized by the Mcdhatit'hi 
and other commentaries, cn the authority of the phrafc, “ he becomes 
not a finner for gain” (XXIX), which they apply to the cafe of utmoft 
diftrefs, for the purpofe of obviating the doubt, whether a man be¬ 
come a fittner by taking two in the hundred. The cafe of abfolute inabili¬ 
ty to provide for wants might exift, as well as the cafe of a loan unfecured 
by a pledge as dated by Ya'jnyawalcya. However this expofition fhould 
not be admitted, becaufe it is difapproved by Chandeswara, Va ches- 
Pati Misra, Bhavadeva, and many other authors. To expatiate would 

be vain. 


On the fubj’eft of loans without a pledge, the following text propounds a 
rule. 
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Ha'rtta : — For twenty five puranas (or four hundred panas) 
of copper , lent zuithout either pledge or furety , the intereft may 
be eight panas a month; and the principal, being doubled 
in four years and two months, bears intereft no longer: 
fuch intereft is legal; and the lender violates no duty by 
taking it. 


“ Being doubled;” b.ecoming two fold: and the intereft is therefore 
two in the hundred by the month. “ Bears intereft no longer;” intereft 
ceafes. 

The Retnacara. 


Interest is fettled at rates varying in the order of claffes, on loans 
made without receiving a pledge. By parity of reafoning, different rates 
fbould be all'o inferred, in the order of the claffes, when a pledge or furety 
is given. As is directed by Va'chespati ; ‘ intereft Ihould alfo be fimi- 
« larly regulated, in the order of the claffes, on loans fecured by a pledge 
‘ and the like.’ 


Does the order of the claffes relate to the borrower or lender? Chan- 
de'swara holds, that it relates to the debtor; for he fays, ‘ both thefe 
texts concern a Brahnuna contracting debts ;’ and again, 4 he may receive in - 
‘ terefi at thefe rates from a prieft, a foldier, a merchant, and a mechanick 
4 refpeSiively :* and this is confident; for it is expreffed in the text of Menu, 
44 He may thus take, in the order of the claffes, (from Brdhmanas and the 
reft) two in the hundred and fo forth;” and there is no difficulty in ex¬ 
plaining the text of Vishnu (XXXI), “ may receive from his debtor, in 
the dire6t order of all the claffes, two in the hundred and fo forth.” 



XXXI. 

Vishnu:—But a creditor may receive intereft at due rates from 
his debtor, or may take from him , in the direft order of 
all the claffes, two, three, four, or five in the hundred by 
the month. 


M 


The 


The fenfe of the text is as follows: “ at due rates j” an eightieth part Gf 
the principal, or an eighth added to an eightieth : fiich a proportion he may 
take by way of intereft. In regard to loans without pledge or furety, the 
fage adds, “ two, three, four, or five in the hundred &c.” 

Vijnya'nes'wara alfo holds, that the order of the claffes refpeas the 
borrower. But, in Va'chespati Misra’s opinion, it refpe&s the lender; 
accordingly he fays, “ A Vai/ya infringes no duty by taking intereft at the 
rates preferibed in this text of Menu, and in other places; nor do Erdhmanas 
and the reft infringe any duty , by doing fo in a feafon of diltrefs. Here 
ftating generally, that a Vaijya infringes no duty, he adds, “ nor B>ab- 
manas and the reft, in a feafon of diftrefs :** fince there is no other term in 
that phrafe to which the words can be referred, the meaning of what he fays, 
is this, “ a Vaifya , in all circumftances, and Brdhmanas and the reft, in diftrefs, 
infringe no duty by taking fuch interejl .” What is the fenfe of Menu s text, 
confidently with this opinion ? It is as follows. “ In the diredt order of the 
claffes;” according to the order of the clafs, to which he belongs, the lend¬ 
er may take, &c. We think, the order of claffes fhould be confidered as re¬ 
lating both to the lender and borrower, on the authority of both commen¬ 
tators, Chande'swara and Vachespati. Ihus the contemplative Sage 

XXXII. 

Ya'jnyawalcya ordains:—-A ll borrowers, who travel 
through vaft forefts, may pay ten, and fuch, as traverfe the 
\ ocean, twenty in the hundred to lenders of all claffes, ac- 
) cording to circumftances , or whatever intereft has been ftipu- 
lated by them, as the price of the rifk to the lender. 

Or whatever intereft has been ftipulated by them, all borrowers Ihould 
pay to lenders of all claffes. Thofe, who travel by difficult roads, or tra¬ 
verfe the ocean, for the fake of commerce, fhould pay ten panas , or twenty 
panas refpedtively, on the hundred panas> if no pledge have been given. 
Greater intereft is paid on account of the rifk of lofing the principal. 

Stf lap a n i in the Dipacaltcd 


But, *if there be a pledge or Surety, the intereft fhould not exceed the 
rates prefcribed, for there is not fuch a irifk of loling the principal; “ Teh 
Panas the meaning is, a lender may take one part in ten. 

The fage declares an alternative in refpetft of the prefcribed rates of two 
and three in the hundred, and the like; “ or whatever intereft has been fti- 
pulated by them.” 

The Dipacalica i 

All borrowers, Brdhtnanas as well as others, fhould pay to lenders of all 
claffes, Brahmanas as well as others, whatever intereft has been ftipulated 
by them. Whether a pledge have been delivered or not, they muft pay the 
the intereft, which has been promifed by them in this form, “ this intereft 
fhall be paid by me.” \ 

Chande'svvara reads fwacritdfn , ftipulated by the borrower himfclf. 
Bhavadeva reads fuerxtam, which he explains,“ allowed by all fages, 
namely, the eightieth part of the principal and the like.” According 
to Chandeswara, this intereft falls under the description of carita , 
or intereft ftipulated by the borrower. But according to Bhavade'v a the 
two cafes may be reconciled by referring them to circumftancesj in which 
a lender can or cannot, part with his money on the terms generally pre± 
Jcribed. Chandeswara’s interpretation fhould be admitted, for his read* 
ing is approved by Vijny a^neVwara and Sulapani. 

If the order of claffes were referred to the borrower only, intereft not va¬ 
rying on loans made by perfons of the Several claffes, there would be no 
purpofe in faying, “ to lenders of all claffes” (XXXII). If it be referred 
to the lender only, intereft not varying on debts contrafled by perfons of 
the Several claffes, there would be no purpofe in faying, “ all borrowers’* 
(XXXII). It fhould not be argued, that the expreflion, “ all borrowers,’* 
intends all, whether traverfing the ocean or not, and fo forth. This would 
be inconfiftent with the mode in which, the text is cited j “ the fage declares 
an alternative in refpeft to the prefcribed rates of two and three in the hun¬ 
dred and the like.*’ Accordingly Misra alfo, in his glofs on th? text of 

Ca^tyayaNA 


Ca tyaYANA (LVI), fays, “ after the lapfe of fix months, intereft fhould 
be paid by a "Sudra at the rate of five in the hundred.’’ Since otherwife 
he muft contradift himfelf, it fhould be underftood, as the opinion of Va- 
CHESPATi Misra, that the order of claffes relates both to the lendei and 
borrower. 

* i 

XXXIII. 

Menu:'—Whatever intereft, or price of the ri/k, {hall be fet¬ 
tled between the parties , by men well acquainted with fea 
voyages or journies by land, with times and with places, 
fuch intereft fhall have legal force. 

Is not this text of Menu incompatible with the text of Ya jnyawalcya 
(XXXII) ? For the text of Menu is fully explained in the Retndcara. 
«« Men well acquainted with fea voyages;” mentioned merely as an ir.ftance 
fuggefting a trader in general: “ With times and with places;” who fee, 
that fo much is the profit at fuch a place : “ Legal force ;” adjudication : 
therefore fuch intereft fhould in fuch a cafe be adjudged. It is evident nom 
the purport, fince the term ufed in the text is explained adjudication, that 
the intereft fhould be regulated according to the time, place and thing; the 
commentator fays as much, by adding “ fuch intereft fhould be adjudged, 
the payment of ten and twenty in the hundred is, therefore, inconfiftent 
with the obligation to pay the intereft fettled by men trafficking by fea, and 
thelike. This fhould not be affirmed: the text of Yajny awalcya fhould 
be confidered as applicable to the cafe where no fpecifick rate of intereft has 
been fettled. Va'chesfati, in his glofs on the text of Menu (XXXIII), 
fays, “ they fettle greater intereft, expeding large profit from traverfing the 
ocean.” Alluding to this, Ha Rita fays, fome allow intereft at the rate 

of a pana for a purana. 

XXXIV. 

Ha'rita : — Some allow a pana each month for one purana , 
or a fixteenth of the principal. 

But (Chande'swara fays, this text (XXXIV) concerns a borrower of 

a 


a mixed* clafs. 
referring it to 
ed clafs; and 
mixed claffes. 


That may be queftioned, for, the text being explained by 
.radero by fea, it is ulelefs to extend it to borrowers of a mix - * 
no fage has propounded a higher rate of intereft payable by 


N 


SECTION II. 


SECTION II. 


ON SPECIAL FORMS OF INTEREST. 

t I 

XXXV. 

Vrihaspati:—Learn, from their properties, the various 
forts of intereft declared to be four; or according to fome, 
five; and according to others, fix; 

2 . Cayicd, corporal; calica, periodical; chacravriddhi , com¬ 
pound intereft ; cdriid, ftipulated; "sic’hdvriddhi, daily in¬ 
tereft ; and bhogalabha , intereft by enjoyment. 

3. Cayicd is connefted with (cdyd) the body of a pledged ani¬ 
mal; calica is due monthly ; intereft upon intereft is cha¬ 
cravriddhi ; and intereft ftipulated by the borrower is car it a: 

4. When intereft is received at the clofe of each day, it is 
called "sic’hdvriddhi or hair-intereft ; becaufe it grows daily, 
like hair, which can only ceafe growing on the lofs of 
the head; 

5. Thus the daily intereft can only ceafe by the payment of 
the principal, and hence it is called "sic’hdvriddhi: the rent 
or life and occupation of a pledged houfe, or the produce of 
a pledged field, is called bhogalabha, intereft by enjoyment. 

6. Interest payable at the clofe of each day, and cayicd, 
or intereft accruing from a pledged tody, as well as intereft by 
enjoyment, the creditor fhall receive entire, fo long as the 
principal remain unpaid; 

7. But the ufe of a pledge after twice the principal has been 

realized 


( 5 1 ) 

resized from the ufufruft, compound intereft, and the 
exa&ion of the principal and whole intereft after a part 
of it has been liquidated, is ufury and reprehenfible. 


XXXVI. 

Na'REDa:—In law, intereft on loans is of four kinds: cdyica, 
called, car it d and chacravnddhi , or intereft paid on an un- 
diminifhed principal, periodical intereft, ftipulated inter¬ 
eft, and intereft on intereft. 


2. Interest at the rate of one pana, or of half or other 
[radian of a pana, repeatedly paid without dimimflimg the 
(card) principal, is named cdykd ; but that, which runs by 
the month, is confidered as called, or payable at a (cala) 
time certain . 


O. THAT intereft is named edritd, or ftipulated, when the 
debtor of his own accord has agreed for it; and intere.i. 
upon intereft is declared to run like a wheel. 

But the author of the M.tdcfiara reads a quarter of a pana inftead oi 
half a pana. 


XXXVII* 

Catya'yana:—Stipulated intereft us that, which has been 
fpecially and freely promifed by the debtor, in a time of 
extreme diftrefs, above the allowed rate; 

2. And in that cafe, but in no other whatever, ftipulated in 
tereft muft alzvays be paid. 

Where a loan is made on an agreement, that the whole 
ufe and profit of a pledge fhall be the only intereft, it is 
called a loan on the ufe of a pledge ( adhibhoga ). 

xxxvixi. 



XXXVIII.* 

Ya jnyawalcya : — Interest on intereft is chacravnddhi; 
monthly intereft is named called ; that, which is ftipulated 
by the party himfelf, is edritd; but edyied accrues from the 
body of a pledged quadruped . 

t » 

2. A debt, fecured merely by a written contract, Ihall be 
difeharged, from a moral and religious obligation , only by 
three perfons, the debtor, his fon, and his Jon's Jon ; but a 
pledge Ihall be enjoyed until aftual payment of the debt 
by any heir in any degree, 

XXXIX. 

Vya'sa: — That intereft is called cayicd, which arifes from 
(caya J the body of a pledged female quadruped to be milk¬ 
ed, or a male animal to work or carry burdens. 

XL. 

Go'tama : — Some hold, that no lender fiould receive intereft 
beyond the year. 

A rule, fays Misra, abridged from the following text of Menu. 

XLI. 

Menu Let no lender for a month , or for two or three months, 
at a certain intereft, receive Juch intereft beyond the year; 
nor any intereft, which is unapproved ; nor intereft upon 
intereft by previous agreement; nor periodical intereft exceed¬ 
ing in time the amount of the principal i nor intereft exa£ted 
from a debtor as the price of the rijk, when there is no publick 
danger or dijlrejs; nor immoderate profits from a pledge to 
be ufed by way of intereft. 


* The text, numbered XXXII, is again cited in this place ; arA the fecondverfe of this number is again 

cited at CCXXIX. 

f Callucabhatta 





Cu^liTcabhatta explains “ unapproved,” unfeen or he fo reads the 

text [adrijhtam inftead of adijhtam). 

XLII. 

Menu : —Stipulated intereft beyond the legal rate, and 
different from the following rule, is invalid; and the wife 
call it an ufurious way of lending: the lender is entitled 
at mofl to five in the hundred.* 

XLIII. 

Menu : —Interest on money, received at once, not year hy 
year , month by month, or day by day , as it ought , muff never be 
more than enough to double the debt, that is , more than the 
amount of the principal paid at the fame time. + 

XLIV. 

Ha rita: —Some allow a pana each month for one purana , 
or a fixteenth of the principal . 

2. Grain, borrowed before the harvefl , may be doubled or at 
moft trebled according to its price at the time of harveft, 
being then payable by agreement ; and fo may wool and cotton: 
but grafs and the fibres of grafs, clarified butter, fait, and 
raw fugar, may be increafed eight-fold, in one year. 

XLV. 

Na red a : —Of intereft on loans, this is the univerfal and high - 
ejl rule ; but the rate, cuftomary in the country, where the 
debt was contra6led, may be different: 

2. It may be double, or treble, or, in another country, 


* Before this text, the compiler again cites the text numbered XXXIII. A different conftru&ion is 
put upon the text by commenta.ors. See the expofition numbered V. 

+ The remainder of this verie is cited in a fubfequent Se&ion (v. LXI). The firfl: part of the fol* 
lowing text has been already cited (XXXIV). 
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quadruple j 



quadruple ; fo, in another, even oftuple : what is ufual in 
the country, muft be paid. 

To reconcile the Teeming contradictions of thefe texts, all commentators 
have eflablifhcd various applications of them confident with their own ap- 
prehenfion of the purport of the feveral texts. The fubjeft is very intricate; 
and the opinions of fome authors fhall therefore be feparately flated, to ex¬ 
plain the fenfe of the texts, and elucidate the rules eflablifhed. 

I. Accord i ng to the Mitdcfhard : 

Interest at the rate of an eightieth part and fo forth, if it be receiva¬ 
ble daily, is called cdyica ; the fame, if receivable monthly, is named edited; 
this is declared by the commentator: and this interefl, being received 
every month, ic therefore named cdlica ; the fame interefl divided by the 
number of days in a month, and receivable daily, is cayica,: but carita fig- 
nifies interefl receivable only at the time voluntarily flipulated by the bor¬ 
rower. Chacra v- iddhi is obvious. 

On this interpretation, the texts of Go'tama and Menu regard interefl 
named edritd. An agreement for interefl fhould not be made, even by the 
defire of the borrower, for a period exceeding one year. Interefl therefore 
fhould be paid by the year, as the longetl period for which it ought to be for¬ 
borne', it fhould not he made payable at the end of thirteen months. Hence 
he has laid, “ by the day; by the month; or by the year.” Otherwife 
(unlefs it be paid by the year, which is the period mentioned) it would 
be difficult to obtain that interefl, when long forborne. In this cafe 
alfo, legal interefl only fhould be taken. The fage declares it: “nor 
any interefl which is unapproved which is not propounded in codes of 
law; or (on the other reading) which is not fee n in codes of law. We in¬ 
fer, that the four forts of legal interefl, and no other, fhould be taken. 

If interefl have been received for a few months, and fubfequent interefl 
have remained unpaid, by reafon of the debtor’s indigence, even to the 
tenth or twelfth year, the principal is only doubled. The creditor may 
take hi? principal and an equal fum as interefl (XL1II). 


Received 


<i Revived at once ^XLIII) 5** another reading has facndahita, lent 
once. Money fo lent can only be doubled : but recovered from one per- 
fon, and lent to another, it may be more than doubled. On the firft read¬ 
ing, facndahutci, received at once, the text (hould be thus expounded; 
<* interefl on money, received by degrees, day by day, month by month, or 
year by year, may more than double the principal. 

The clyica, or corporal intereft, mentioned by Vya'sa, and intereft by 
enjoyment and hair-intereft, explained by Vrihaspati, are excluftve of 
thefe. Hair-intereft occurs where money is borrowed on a promife in this 
form, “ I will pay twenty (hells every day, as intereft, until the debt be 
difcharged ; on thefe terms lend me one filver coin” (XXXV 4). Th tcayica 
of Vya's a (XXXIX) is the ufufruft of a flave or the like, when no fpe- 
cifick agreement is made that the ufe and profit of the pledge (hall be the 
only intereft. Intereft by enjoyment is the ufe or occupation of a pledged 
houfe or the like; and is mentioned by Ca'tya'yana (XXXVII 3) tinder 
the name of adhibhoga or vfe of a pledge. Thefe may be received entire, 
fo long as the principal remain unpaid (XXXVI 6). Or the clyica of Na¬ 
ked a (XXXVI 2) and Jichavriddbi of Vr (haspati (XXXV4&5), that 
is, daily interefl, may certainly be received entire, under the authority of the 
law, fo long as the principal remain unpaid : but not intereft named calicd 
and the reft; for no law exprejsly authorizes it. Compound intereft is im¬ 
moral; and the ufe or profit of a pledged houfe or flave or the like, after 
receiving twice the amount of the principal (XXXV 7)* But, we think, 
neither hair-intereft received daily , nor intereft received monthly or annually, 
is illegal, though it have amounted to a fum exceeding the principal. 

To this an objection is made ; if intereft, which is payable daily, cannot, 
through the indigence of the debtor, be recovered each day ; ftill, whenever 
the debt (hall be difcharged, that intereft muft be paid with the whole ar¬ 
rears of the account, however great the fum may be. This flrould be af¬ 
firmed ; elfe the mention of hair-intereft in the text (XXXV 7) is unmean¬ 
ing. But there is a confequent inconfiftency with general pra£tice; for in 
fome countries, it is the practice, that hair-intereft fhould be received to the 
lafl day of the ftipulated period; but if the principal happen to remain un¬ 
liquidated 
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liquidated after that period, fuch intereft only, as is fettled by five t perfons 
aiding as arbitrators, is received from that date. In other countries, hair-in- 
tereft is only received for a few days as determined by five perfons aiding as 
arbitrators ; and beyond that time, fuch intereft as is fettled by them. 


This feeming contradiction may be reconciled from the text of Naredaj 
“ but the rate cuftomary in the country, where the debt was contradted, 
may be different” (XLV i). However, another objefilion is darted : if fti- 
pulated intereft can only be received at legal rates, it contradi&s the text of 
Catyayana (XXXVII i); for he deferibes ftipulated intereft: as exceed¬ 
ing the allowed rate. It is anfwered, the prohibition againft receiving any 
intereft, which is unapproved, does not denote it legally irrecoverable, but 
immoral. If, therefore, a man require ftipulated intereft above the rale al¬ 
lowed by the law, he can recover it, but is guilty of a moral offence. This 
is evident from the text of Vrihaspati; “ and the exafiion of the 
principal and intereft after a part of it has been liquidated is reprehenfible*' 
(XXXV 7 ). Yajnyawalcy a alfo declares, “all borrowers may pay 
whatever intereft has been ftipulated by them” (XXXII). On this ex- 
pofition, the intereft payable by thofe who travel through vaft forefts, as 
fpecified by Ya'jnyawalcya (XXXII) is legal; for the text is cited with 
this.obfervation, “ the fage declares an alternative in refpect of intereft va¬ 
rying according to the c\ajs of the receiver;” that is, the receiver of the loan. 
But, in fa6I, it is proper to confider this as deferiptive of ftipulated inter¬ 
eft, for it has the fame import with the text of Menu (XXXIII). How¬ 
ever, fuch ftipulated intereft is legal, becaufe it is authorized by an exprefs 
law; but the text of Vrihaspati (XXXV 7 ) intends other borrowers 
than fuch as traverfe the ocean and the like. 


It fhould not be argued, that the text of Menu has a different purport, 
coinciding with part of the text of Ya'jnyaw'alcya, “ or whatever inte¬ 
reft has been ftipulated by them” (XXXII). That would be inconfiftent 
with the interpretation of this text, “ all borrowers, Brdhmanas as well us 
others, fhould pay, to lenders of all claffes, whatever intereft has been fti¬ 
pulated and promifed by them.” But, if it be expounded, “ all borrowers, 
whether trafficking by fea or not,” then it may be made to coincide with 
the text of Menu. Here 





( 57 ) 

Here it fhould be obferved, that the author of the Mitdcjharu fupplieS 
the reafon for the rate of ten in the hundred, and the like, payable by 
thofe who travel through vail forefts, and the reft ; “ becaufe there is rilk 
of lofing even the principal lent.” It is therefore indicated, that on loans 
fecured by a pledge or the like, where no rilk of lofing the principal is m- 
curred, the eightieth part only fhould be taken. 


<SL 


The text of Ya'jnyawalcya on compound intereft and the reft 
(XXXVIII i) is not approved in the Mitacfiara. According to the opinion 
delivered in that work, the receipt of intereft named colic a and the reft, 
even beyond the year, is not forbidden. 


II. According to Chandeswara : 

« Interest beyond the year ” (XLI) fignifies intereft exceeding the 
year. If a moneylender, apprehending that the fum lent would be repaid 
by the borrower in very few days, bargain forfpecifick intereft, it fhall only 
be extended to the clofe of the year, not fixed for a period exceeding that 

fpacc of time. 

Chance swARAi 


The meaning fuggefted by the glofs is this: a borrower alks a loan of a 
moneyed man; but he conjedures from the borrower’s purpofes, that it 
will be early repaid ; he therefore fays, “ if you will undertake to pay in¬ 
tereft for fix months, I will lend the moneyand the borrower, agreeing 
to this condition, accepts the loan. In fuch a cafe as this, a lender may re 
quire a ftipulated period of fix months, ten months, or one year; but not a 

greater time. 

In like manner, fome perfon, whofe capital is fmall, prachfes money- 

lending, becaufe he is unable to provide for his wants by other modes , a 

man, needing a loan, faid to him “ lend me money;” the moneylender 

rejoined, “ when wilt thou repay it?” The borrower told him, “my 

brother is gone to the royal refidence; when he returns, two or three months 

hence, I will repay you.” The moneylender confidered, “ he will repay 

it early, and my gain will be fmall; why fhould I truft my property in the 

tj hands 


hands of another for fo fmall a gain ? If he will promife to pay intereft during 

* 

a long period, then only fhould the money be lent.” Accordingly he told the 
borrower, “ if thou wilt pay intereft during a longer period, I will advance 
the loan.” The borrower acquiefcing in this propofal, the lender added, 
“ if thou fhouldft repay the loan within the year, at the end of fix or feven 
months, or at any time before the clofe of the year, I mud receive the amount 
of intereft for a whole year,” So faying, he advanced the loan; and the 
borrower, agreeing to thofe terms, contracted the debt: and intereft com¬ 
puted for a whole year was paid, whether he difcharged the debt within 
the year, or at the clofe of the year. In fuch a cafe as this, a lender fhould 
not require a ftipulation for intereft one day beyond the year. But if the 
borrower cannot difcharge the debt even at the expiration of the year, 
then indeed legal intereft may be received beyond the year. 

“ Nor any intereft which is unapproved let no lender receive com¬ 
pound intereft, nor intereft for ftated times, nor ftipulated intereft, nor 
corporal intereft, in modes, or at rates , unauthorized by the law. Confe- 
quently he fhould only receive periodical intereft and the reft, in legal 
modes; that is, at the rate of an eightieth part of the principal and fo 
forth. 

Does not carita fignify intereft fpecially and freely promifed by the 
debtor ? How then is it regulated by legal rates ? It is regulated by the 
texts of Menu (XXXIII) and Hari'ta (XXXIV and XLIV). 

The text of Menu is thus expounded : “ men well acquainted with fea 
voyages” are mentioned merely as an inftance fuggefling a trader in gene¬ 
ral, “ With times and with places;” who fee, that fo much is the profit, 
on fuch articles, at fuch a place. That intereft, which fuch traders fettle, 
when borrowing money, has legal force, and fhould be adjudged. 

The firfttext of Ha^rTta (XXXIV) is applied by Chande'swara to 
borrowers of a mixed clafs. “ Grain may be doubled at the time of har- 
veft ” (XLIV a); grain is doubled at the time when new grain is gathered, 
even two or three months after the loan. If it be not then paid, it caii 

only 


only be trebled, and bears no further intereft. “ And fo may wool and 
cotton;” wool, that is the hair of fheepand the like, and cotton alfo, bear 
the fame intereft as grain. “ But the fibres of grafs &c. on the fibres of 
the virana and the like, and on grafs and the like, the inteieft is eightfold 
for one year. Such is the glofs on the text of Ha ri ta ; and the meaning 
is, that this text does not concern the limits of intereft. 

Is not this unreafonable ? Grain muftbe repaid two-fold at the time of 
harveft ; that is, when new grain is gathered. If grain, therefore, be bor¬ 
rowed in the month of ''AJhddha, JyaiJJjtM or the like, it muft be repaid 
two-fold in Bhddra or Paufha. It is, confequently, a great difparity, that 
the fame intereft fhould be received in feven or eight months, which would 
be due in fifty months at theprefcribedrate of two in the hundred. Aware of this 
queftion, Chande^swar a cites the text of Na red a (XLV), and thus ex¬ 
pounds it: “ this rate of intereft, an eightieth part of the principal and fo 
forth, is univerfal, becaufe it is authorized by the law.’ In fome countries, 
corn is repaid with an advance of a quarter; in others, with an advance of 
half the quantity lent: thefe rates are alfo comprehended in the text (XLV 2); 
for twice, and three times as much, and fo forth, are mere examples. Con¬ 
fequently, on fait, clarified butter and the reft, intereft fhould be taken at the 
rate fettled by the immemorial cuftom of the country. 

But intereft at ten or twenty in the hundred, payable, by thofe who travel 
through vaft forefts, or traverfe the ocean, is not ftipulated intereft (cdritdj ; 
for Ch ande"s war a fays, payment of it may be enforced whether it have 
been ftipulated or not. In fadt fo much intereft, as is fpecially promifed by 
the debtor, is ftipulated intereft; not confined to the rate of an eightieth and 
fo forth. That ftipulated intereft alfo is allowed by the law; forYA'jNVA- 
walcy a declares, “ borrowers may pay whatever intereft has been ftipula¬ 
ted by them” (XXXIII); and Catyayana fays, “ ftipulated intereft 
is that which has been fpecially promifed by the debtor” (XXXVII). 
This intereft is legal, if it were promifed in a time of extreme diftrefs ; but, 
promifed by compulfion without fuch diftrefs, it is not legal, for Catya- 
yan a adds, “ and in no other cafe whatever muft ftipulated intereft be paid. 1 ’ 
Even though ftipulated in a time of extreme diftrefs, on a Loan renewed., it 

IS 


fs not legal, if payment could have been obtained; for Vrihaspati de¬ 
clares, “ the exa&ion of the principal and intereft, after a part of it has 
been liquidated, is ufury and reprehenfible ” (XXXIV 7). 

Cayica is of two forts; one arifing from the body of a pledged female 
animal to be milked* or a male animal to work or carry burdens, as def- 
cribed by Vya'sa (XXXIX); the other explained by Na'reda, intereft 
repeatedly paid without diminifhing the principal (XXXVI). The ufe and 
profit of a cow or the like to be milked, or of a boat or the like, where no 
fuch agreement has been exprejjly made, as defcribed by Ca'tya van a 
(XXXVII 3) is the cayica of Vya'sa ; and it fhould be faken at the rate 
of an eightieth part by the month , under the reftri&ion of the text, “ nor 
any intereft, which is unapproved” (XLI). 

Chande'swara fays, a cow or the like to be milked, or an ox or the 
like to work or carry burdens, are inftances mentioned generally; for the 
ufe of boats or the like, not exprefsly pledged, muft otherwife be excluded 
from that definition of cayica. When there is fuch an exprefs agreement as 
defcribed by Ca'tya'yana, the ufe of the pledge is adhibhoga, the fame 
with bhogaldbha propounded by Vri'haspati. In this cafe, no reference 
is made to the rate of an eightieth part; for no text fpecially diredts it: 
the whole ufe and profit of the pledge Jhall be the interefi ; for fuch is the 
import of the text. Thefe two kinds of intereft are confequently diftind, 
but Ihould be admitted as has been ftated. 

The cayica of Na'reoa is thus explained ; “ intereft to be repeatedly 
paid without diminifhing the body {caya) of the principal fum, at the rate 
of a panel, or half, or other fraction of a pana, as agreed by both parties, is 
named cayica according to Na'red a.” 

Chande’swara. 

For inftance; a borrower, coming to a moneyed man, afks n loan; in 
reply, he afks, “ when wilt thou repay it ? ” the borrower rejoins, “ I will 
repay it at the end of a month : ” a loan is accordingly concluded to mutual 
fatisfadion. Afterwards, at the clofe of the month, the creditor demands 
* payment; 


payment j but the debtor, unable to difcharge the debt, anfwers evafivelyj 
" I will pay you at the end of a fortnightthe creditor repeatedly urges 
payment ; and the debtor, in order to fatisfy him, promifes fome additional 
intereft, fuch as a pana [or the like.) That additional intereft, which he thus 
promifes from time to time, being repeatedly fettled between the parties day 
after day, is the cayica of N a red a •, it is not the ftipulated intereft named 
cdrita, for that commences from the date of the loan. On this account it 
is feparately mentioned by Naked a. 

“ Without diminifhing the principal j” in the cafe of intereft payable 
at ftated times (called) and the like, if more than an eightieth part or the 
like have been paid for intereft, whatever appears, on computing the account 
at the time of difcharging the debt, to have been overpaid, by fo much is 
the principal, which was receivable by the creditor, diminifhed. But, in this 
cafe, what he receives from time to time, above the rate of an eightieth 
part, does not reduce the principal fum. It is not proper to fay, that the inter¬ 
eft fhould only be received at legal rates, becaufe this (cayica) is in its own 
nature a breach of the law. Were it fo ,Jilll the text, prohibiting any intereft, 
which is unapproved (XLI), concerns only the cayica of Vya"sa, not this 
(cayica): this form of intereft is only mentioned by Chande'swara inci¬ 
dentally. The word (saswat) “repeatedly” fignifies again and again: for 
it is fo explained by Amera. (Chapter XVII, on indeclinable words). 

That intereft, which is received month after month, at the rate of an 
eightieth part of the principal, is confidered as called. Here month is a mere 
inftance; that intereft, therefore, which is received by the year, is alfo 
confidered as calicd: and fo is that, which is payable at the end of fix 
months, or the like. Accordingly Menu, in the text cited (XLI), men¬ 
tions intereft for time generally. 

“ Interest upon intereft when a debtor, unable to pay the whole 
amount of intereft, promifes to pay it with intereft; the intereft, which is 
fo promifed, is wheel-intereft. 

Chande'swara. 
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More 


( 6 2 ) 

More will be faid on this fubjedt, in the fedtion on recovery of debts* 
but even intereft: upon intereft a man fhould only take at the legal rate of an 
eightieth part and fo forth. 

When the borrower, at the time of receiving the loan, makes an agree¬ 
ment in this form, “ I will pay twenty (hells a day,” and the loan is made 
on thofe terms; in that cafe, fuch intereft is hair-intereft, as deferibed by 
VrThaspati (XXXV 4). Intereft by enjoyment (bhogaldbha) has been 
already explained in the glofs on cdyica. 

Cdyica, hair-intereft, and intereft by enjoyment, (hall be paid entire, fo 
long as the principal remain unpaid. If the payment of intereft have been 
difeontinued a few days after the loan, and the debtor be .only able to pay 
the debt ten or fifteen years afterwards, twice the amount of the principal 
only (hall in general be received by the creditor, in lieu of other intereft 
(XLIII.) : but it is not fo in the prefent cafe. On the contrary, hair- 
intereft fihall be received on a calculation of the daily amount forborne . 
Cdyica, or intereft accruing from a pledged body, (hall be received on 
a computation of an eightieth part of the principal monthly, until the 
principal be liquidated: if the thing to be ufed be deftroyed by the aft 
of God, another chattel muft be delivered in its ftead; or, if that can¬ 
not be,. intereft muft be made good otherwife. Intereft by enjoyment 
continues fo long as the thing pledged remains with him, who has the 
ufe and profit of it: if the pledge be deftroyed by the a& of God, the 
debtor (hall be compelled to deliver another pledge under the authority 
of a text, which will be quoted in the chapter on pledges. The creditor 
fhould receive a fre(h pledge ; or, if that cannot be, the price of the ufu- 
frudt forborne fhould be paid, when the principal is liquidated. Thefe 
rules are grounded on a text of Vrihaspati (XXXV 6) and on one of 
Ya'jnyawalcya (XXXVIII a). 

• What fort of intereft is fuggefted by the texts, “ let no lender 
receive intereft beyond the year” (XLandXLI)? It is faid, “fuch in¬ 
tereft is a fpecies of ftipulated intereft (edritd)'” Here it fhould be 
noticed* that the legal amount of intereft, whether received at the time 
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when th<; debt is difcharged, or earlier, or both ( partly at one time, and part¬ 
ly at another), only equals the principal fum. If ftipulated intereft, cayicd, 
hair-intereft, or intereft by enjoyment, when added to the principal, more 
than double it, they are not legal in a moral view. By receiving fuch in¬ 
tereft, Brahmanas and others, and even Vaifyas, commit a fin; but, if a cre¬ 
ditor infift on obtaining it, the king {hall enforce payment: Vrihaspati 
declares as much (XXXV 7). The ufe and profit of a pledge, or the ufe 
of a chattel in that form of intereft, which is named cayicd, after twice 
the amount of the principal has been obtained from the ufufrufl ; intereft: 
upon intereft; and, the exaction of principal and intereft, that is, of the 
principal with the whole intereft, after a fmall part or the whole 
of the intereft has been received, either as ftipulated or monthly intereft, 
is ufury reprehenfible in a man who fubfifts by moneylending. The mean¬ 
ing of the text is, that fuch ufury produces the confequence of fin ; not 
that the king {hall not enforce payment of it. 


u Stipulated intereft beyond the legal rate &c.” (XLII) j this text of 
Menu is otherwife expounded by Chande"swara : ** intereft exceeding the 
rate ftipulated by the debtor, and different from the rates preferibed by the law, 
is invalid : for fages have declared the legal way of moneylending.” The 
legal way of moneylending is founded on this: intereft allowed by the law, 
or ftipulated by the debtor, is valid, not any other intereft. But if the lend¬ 
er, through covetoufnefs, require greater intereft, and the borrower, appre- 
henfive of not finding any other lender, be willing to pay higher intereft, in 
that cafe the rule is this; “ the lender is entitled at moft to five in the hun¬ 
dred” (XLII). “From a Brahmana ,” fhould be fuppliedj for the rule 
would be fuperfluous, if it were referred to a ''Stidra. The author of the 
Mitdcjhard feems to have entertained the fame opinion ; for he has not par¬ 
ticularly remarked on the text. On this interpretation alfo, the payment of 
hair-intereft and cayicd, fo long as the principal remain unpaid, is conforma¬ 
ble to the text of Na'reda (XLV). Chande'swara’s opinion may be 
thus briefly ftated. 


III. According to Va^chespati Misra: 

On his explanation, cayica and the reft alfo vary from the legal rate of an. 

eightieth 


eightieth part by the month ; for he cites the texts of Vrihaspati an reply 
to the queftion, what other kinds of intereft are there ? And how many forts 
of interejt? If intereft at the eightieth part of the principal, as already men¬ 
tioned by Misra, were diftributed by Vr fu aspati into monthly and an¬ 
nual intereft and fo forth, the citation, introduced by the queftion, “ what 
other kinds of intereft are there ?” would be irrelevant. 

When this queftion is put, “what other kinds of intereft are there ?” 
The anfwer is; hair-intereft and intereft by enjoyment. “ How many 
forts?” The anfwer is, legal intereft, as calico, and the reft; and intereft not 
prefcribed by the law, as car it a and the reft. But the expofition would be 
imperfedt, fince the receipt even of legal intereft, as called and the reft, be¬ 
yond the year, is forbidden; and the omiflion of higheft limited intereft 
would be derogatory to the Jage. 

Subdividing into four forts intereft at the rate of an eightieth and fo 
forth, as in the expofition of Chande'swara ; and adding them to other 
kinds of intereft, namely hair-intereft and intereft by enjoyment; there re - 
fult the kinds of intereji fpecified by Vr i haspati. Thus hair-intereft and 
intereft by enjoyment are ftated in anfwer to the queftion, what other kinds 
of intereft are there? And edyied, and other fubdivifions of the general rate, 
are ftated in anfwer to the queftion, how many forts there are. This again 
is erroneous; for, had fuch been the meaning, the queftion, how many 
forts ? fiiould have been firft put. To expatiate would be vain. 

On this interpretation, the edyied of Vya'sa, arifing from the profit of a 
flave’s labour or the like, falls under the defeription of intereft by enjoy¬ 
ment; but the edyied of Na'reda muft be confidered as one of the fubdi¬ 
vifions of the generalrate. For Misra fays, the cayicd of Vya'sa falls 
under the defeription of intereft by enjoyment; but the edyied of Na'reda 
is diftinfl from thefe: and the cayicd of Vya'sa is not mentioned in the 
following expofition, “ cayicd is intereft by the year; calica, by the month ; 
chacravr'iddhi, intereft upon intereft; car it d, intereft fpecially promifed in a 
time of extreme diftrefs; sichavnddhi, intereft payable daily; bhogaldbha, the 
ufe and profit of a flave’s labour and the like.” 


t 


The 


TiiEufe of diftinguifhing the cdyicd of Vya'sa from intereft: by enjoy¬ 
ment will be hereafter explained. But the cdyica of Nareda is interefl 
payable by the year, confidering the word " saiwat , repeatedly, as fignifying 
annually. This is paid without diminifhing the principal; even though 
received for a thoufand years, it does not reduce the principal. If the in¬ 
tereft happen to be forborne after the firfi few days, the whole arrears of 
intereft muft be paid when the debt is difcharged; for, according to 
Misra’s opinion, this kind ofinterell is intended by the word cuyica in the 
text of Vrxhaspati (XXXV 6J: and this has been ftated by Misra on 
the authority of Hela'yudha. 


But if the expreflion of Misra, “ to be paid by the day,” beauthentick; 
the meaning muft be, that the fum calculated on daily intereft fhall be paid 
yearly. Elfe it is inconfiftent with his expofition, “ cdyicd is intereft by 
the year.” The fpecial rule, adopted by him, that cdyicd and the reft muft 
be received at the rate of an eightieth part, is not fuggefted by the law; 
but hair-intereft, which is receivable daily, is founded on a text ofVRi* 
haspati (XXXV 4 ). 


“ ^Adhibhoga , or a loan on the ufe of a pledge” (XXXVII 3) ; where 
an agreement is made, that the whole ufe of the thing fhall be the only in¬ 
tereft, it conftitutes a loan on the ufe of a pledge. Misra. 


It is confequently intimated, that the word “ pledge, ’ in the firft part 
of the text , is indeterminate; for by fuch an expofition cayica is of two forts, 
one of which correfponds to adhibhoga. It follows, that the various forts of 
intereft are feven. Ofthefe, the cdyicd of Vya'sa, called , ftipulated in¬ 
tereft, and intereft upon intereft, fhould not be received beyond the year. 
For the fake of this diftin&ion, Vya'sa has ftated cdyicd feparatel g from 
adhibhoga, to which it is otherwife. fmilar. Cdyicd is the ufe and profit of the 
bodies of quadrupeds as oxen, horfes and the like. Or the repetition of the 
word pledge in the text of Catya'yana has a determinate ufe; confe¬ 
quently it fhould be underftood, as in the glofs of Chandeswara, that 
'Adhibhbga takes place when there is an agreement in regard to the pledge; 
otherwife the ufufrudt is cdyicd. 
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intereft may be taken even beyond the year, on a frefh agreement. 
The “authority for this is the text of Gotama (XL): and the fenfe of the 
text is this; of the forts of intereft enumerated, intereft upon intereft and 
the reft, no lender fliould take the fourth fort beyond the year; nor any in¬ 
tereft, which is not again declared or promifed, beyond the year; that is, 
neither of the ( other three <zi without a frejh agreement. The rule refpefling the 
cdyica of Na'reda has been already delivered. It is the fame in refpe<ft of 
the other two; at the time of difeharging the debt, they fhould be received 
in their own kind, or by their value. 

A debt fecured merely by a written contrafl (XXXVIII a) (hall be dif- 
charged by three perfons, the debtor, his fon, and his fon’s fon; but, in the 
cafe of a loan on the ufe of a pledge, the debt muft be difeharged even by a 
great grandfon. Yet if the agreement were in this form, “ I will relinquifti 
the pledge, when twice the amount of the principal has been realized,” in 
that cafe the creditor muft relinquifti the pledge whenever he has realized 
double the amount of the principal. 

XLVI. 

Ya jnyawalcya: —But when a pledge has been given, which 
the creditor promifed to return on the debt being doubled , then 
Purely, the intereft having equalled the principal, the pledge 
muft be releafed on the double fum being paid, or having 
been received from the ufe of the pledge. 

XLVII. 

Vishnu : —Even if the higheft intereft, or that equal to the 
principal fum, have accrued, the creditor fhall not be forced 
to reftore a pledge fixed in his hands , unlefs there have 
been a fpecial agreement. 

This diftin&ion is alfo noticed by ChandesWara, and (hould be ad¬ 
mitted by others. But that is not the import of the text, “ a pledge fhall 
be enjoyed until atftual payment of the debt” (XXXVIII 2). The text ol 
Yr ihaspati (XXXV 7) has been explained. His former text on in- 
' * tereft 
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tereft by enjoyment (XXXV 5) furnifties an inftance only of fuch intereft ,* 
for it coincides with the text of Ca tya yana (XXXVII 3). It is thus 
expounded by Misra : “ rent” fignifies hire, ufe, or occupation of a pledg¬ 
ed houfs. “ Produce” (fsadas) fignifies grain or other fruit of a pledged 
field i agreeably to the fenfe of the verb "sad, cut down or reap. 

Here boats and the like are alfo fuggefted by the word “ houfe,” taken 
as a general inftance.: and “ rent,” or ufe, alfo fuggefts tranfport of merchan¬ 
dize and the like. 

In a glofs on the text of Menu (XLIII), Misra thus expounds it: “ if 
gems, money, or the like be received at once, double the amount of the prin¬ 
cipal only fhould be taken; but, if they be not received at once, more may 
be taken.” Confequently here, as before, if intereft have any how remain¬ 
ed unpaid after the firft few days, the principal is only doubled, however 
long the period of forbearance may be; and no more Jhould be received. 

The text, allowing a panac. ach month for a purdna (XXXIV), and that, 
which confirms intereft fettled by men well acquainted with fea voyages 
(XXXIII), concern ftipulated intereft only. But thefe rules fubfift where 
the price is great at the time when the debt is contracted, or where the 
value of a thing, bought with money borrowed for the purpofes of trade, 
and fold in another country, is improved. The text of Ha ri ta (XL 1 V 2) 
declares legal intereft: on particular articles. It is proper to confider the 
textof Ya^jnyawalcya (XXXII) as folely relating to fuch intereft. This 
and other inferences may be drawn from reafoning. 

In this expofition BhavadeVa concurs; but Helayudha reads the 
text of Na'reda (XXXVI 2), panavdhyd inftead of pandr dhadya; and 
explains the text, “ intereft to be borne (vdhaniydj, or received by the cre¬ 
ditor, repeatedly, even for a thoufand years, if the (panaj principal fum 
remain due, without any diminution of (cdya) the principal, is called cdyicd .” 
On this general confideration it is faid by Misra, that cayicd rauft be paid, 
fo long as the principal remain unliquidated. But ChandeWara rejects 
this reading, becaufe it has been unnoticed by raoft authors. 

“ Let 
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not ccafe on its equalling the debt, he fhould receive his intereft before the 
clofe of the year, not after the year has expired. The meaning therefore, 
on this interpretation, is, that he fhould receive the intereft then only, 
when the debt is difcharged, or the higheft limited intereft due for the 
time the loan has remained unpaid . But if the creditor, through want of con¬ 
fidence in his debtor, or from his own inability to provide for his wants 
otherwife, wifhes to receive intereft within the year, in that cafe he may re¬ 
ceive it before the clofe of the year ; that is, he may receive the intereft for 
twelve months, month by month. But after a year, the debt is only dou¬ 
bled by remaining undifcharged during fifty months ; before the expiration 
of that period, intereft is payable on the terms of the loan. Confequently 
cdyicd, if it can be recovered, may be taken beyond the year, when there is 
a promife in this form, “ I will pay it regularly until the debt be difcharg¬ 
ed j” and fo may eddied ., if there be a promife of paying it month by month. 

But if the creditor cannot obtain regular payment, the principal is doubled 


in due time. 


C«nV/isdefcribedby Catya'yana (XXXVII i) andnoticedby Menu 
(XXXLII). By the rule, “ nor any intereft which is unapproved” (XLI), 
it is diretfed to take even edyied and the reft only at the rate of an eightieth 
part and fo forth. But, if there be an agreement in this form, “ I will pay 
it daily,” it is hair-intereft. Other intereft muftbe regulated in the mode 
abovementioned. 


IV. According to''Su / LAPA / Ni in the Dipacalicd: 

On the text of Ya'jnyawalcya (XXXVIII i) it is remarked in his 
work, “ this verfe is not found in fome copies. Intereft is of fix foriS, 
under the text of VrihaspaTI (XXXV 2). There edyied is intereft 
which arifes from the labour or ufe of an animal to carry burdens, or of a 
female quadruped to be milked; ccilica is intereft, which is payable by the 
month; intereft upon intereft is chacravrtddhi ; intereft Specially and freely 
promifed by the debtor himfelf is edritd ; that, which is received daily, is 

-ichdvnddhi ; and the profit arifing from the ufe of a pledge is bhoga. 

' Among 
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gthefe, sic'hdvriddki, cdyicd, and intereft by enjoyment may be 
received until the principal be difeharged (XXXV 6). 

This notion is intimated; according to Ya jnyawalcya, intereft: by 
enjoyment is comprehended under corporal intereft: (cayicdj: and the cayica. 
of NA'REDA.as expounded by ChandeWara, falls under the description 
of ftipulated intereft (edritaj: as expounded by Misra, it falls under the 
defeription of intereft payable at a time certain (edited) ; for the word 
«* month” is a mere inftance of a general fenfe. s Sic hdvriddhi is only a 
diftind form of ftipulated intereft; but fo long as the principal remain 
unliquidated, this intereft muft be paid to fulfil the terms of the agreement. 
But, if there be no promife of paying it daily fo long as the principal re¬ 
main undifeharged, it is not hair-intereft. If an agreement, that intereft, 
at the rate of four panas or the like, fhall be paid every fifth day, fo long 
as the principal remain undifeharged, that alfo fhould, it feems, be paid 
until the principal be liquidated ; but fuch a contrad ought not to be made, 
becaufe it is not authorized by the law. 

« 

The text of Menu (XL 1 ) muft be explained as in the glofs ofHELA^v- 
udha ; but other texts muft be underftood in the mode already ftated. In 
the text of Ya'jnyawalcya (XXXII), greater intereft is allowed on ac¬ 
count of the rilk of loling the principal: it is therefore legal in this author's 
opinion. With this exception the text of Vrihaspati (XXXV 7) is 
applicable to all cafes. The fags declares an alternative in regard to the 
preferibed rates of two and three in the hundred and the like, “ or what¬ 
ever intereft has been ftipulated by them” (XXXII). This confequently 
intends ftipulated intereft and the like: and the text, beginning with the 
words “ intereft upon intereft” (XXXVIII 1), only recapitulates thofe forts 
of intereft. 



Among 



V. According to Cullucabhatta : 

" Let no lender receive intereft beyond the year” (XLI); if a creditor, 
having contra&ed for intereft payable at ftated times (cdlicd) or the like, 
but finding it troublefome to receive intereft: monthly, tell the debtor, “ thou 
Ihalt pay the intereft of feveral months at once;” ftill he fhould receive it 

S within 
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Within the year. For example; intereft for fix months, for ten months, 
or for one year, may be paid at once; not intereft for thirteen, fourteen, or 
fifteen months. The meaning is this; if he do not receive intereft before 
the clofe of the year, in that cafe, fince its periodical payments are inter¬ 
rupted, and it can now only be received when the debt is difcharged, intereft 
can on no account be more than fufficient to double the debt: as is declared 
by Menu (XLI 1 I). It is implied, that intereft receivable day by day, 
month by month, or the like, may be taken to a greater amount than is 
fufficient to double the debt, provided the principal remained unpaid. Such 
is the glofs of Cullu cabhatta. 


Here intereft receivable day by day is the cayicd oFNaredaj for the 
word'jwrW, “ repeatedly,” in that text (XXXVI), bears the fenfe of 
“ daily.” The fame intereft is defcribed by VrThaspati, under the name 
of hair-intereft (XXXV 4). Not confidering the cayicd ofVYA'sA and 
profit by enjoyment of a pledge ( bhogaldbha) as intereft, it is ftated that the 
various forts of intereft are four. But, if thefe be acknowledged to be forts 
of intereft, there are five, or fix kinds. 


In the text of Menu (XLI) the reading is adrijhtam , unfeen : let no len¬ 
der receive any intereft unfeen in codes of law, or unknown to the law. 
This prohibition is intended to fhow the immorality of receiving fuch interejl, 
,ot to ordain, that a lender {hall not obtain it, if he wifh to receive fuch in- 
teref. Confequently ftipulated intereft, and the like, which have been pre- 
vioufly fettled, only produce a taint of fin in the lender, who receives them; 
not an incapacity to recover them. What are thofe ujurious, forms of filter¬ 
ed ? In anfwer to this queflion , the fage adds, “ intereft upon intereft, &c. M 
Vr 1 haspati propounds their nature in a text above cited (XXXV 3). 


Interest upon intereft is, in its own nature, rep rehen fible; intereft for 
a time certain, when more intereft is received , than is fufficient to double the 
principal; corporal intereft {cayicd) t when the animal is too much worked 
or milked ; ftipulated intereft, even though it have been fettled by the deb¬ 
tor in a time of extreme diftrefs, and by the creditor through kindnefs. 
Thefe four illegal forts of intereft fliould not be received; Vrihaspati 

esprefsly forbids it (XXXV 7). Cullu'c abhatta. 

Here 


He§.e the cayica of Nareda rauft alfo be comprehended under the terni 
cayica. Hence the receipt of that alfo is fhown immoral. How is it im¬ 
moral, if the debt be difcharged within the fourth or fifth month j for, 
in that cafe, more intereft than is fufficient to double the principal, is 
not received ? ‘This objection is not well founded ; for thofe kinds of in¬ 
terefl: are reprehenfible from their intrinfick evil. On this opinion alfo, 
a creditor, who advanced a loan, fhould only receive twice the amount 
of the principal, after the time when the principal is duly doubled ; and 
not at any time before that period. But, if the debt be difcharged before 
the time when it would regularly be doubled, in that cafe the principal, 
with legal interefl: only, Ihould be then received. Thus Brdbmanas and 
the reft violate no duty. Within that period, whatever interefl: is received 
at any ftated times, is called; for the word “ month” is merely an instance 
fated generally in the texts of NA'REDAand others (XXXVI 2). Accord¬ 
ingly Menu mentions periodical interefl: generally (XLI). 

The text fubfcquently cited (XLII) is applicable to the cafe of interefl: 
due without a fpecial agreement. That will be explained under its proper 
head. The text, “ whatever interefl: fhall be fettled by men well acquaint¬ 
ed with fea voyages &c.” (XXXIII,), is expounded as above ftated. 

How canitbefaid, that ftipulated intereft: [edrita) is unauthorized by 
the law, fine t carita is deferibed in the code of Catya'yana, “ intereft 
which has been fpecially and freely promifed by the debtor in a time of 
extreme diftrefs” ('XXXVII) ? Nor fhould it be argued, that it is unau¬ 
thorized by the law, not being fuggefted in the Veda. The text of Ca'tV- 
ayana may alfo be confidered as a portion of the Veda: elfe the higheft 
limited intereft, fuch as intereft doubling the debt and the like, would alfo bef 
unauthorized by the law. To this it is anfwered, the law expreflfes ge¬ 
nerally, that a Vaifya and others may fubfift by moneylendiog : in anfwer 
to the queftion, how much profit ought to be taken by a moneylender , the 
texts of Menu and the reft are adduced, or the fcriptural law to be efta- 
blilhed through them; a lender may receive, on a loan, the eightieth part 
of the principal and fo forth , in the order of clafles, as preferibed; 
or he may take, as the higheft intereft, if the debt have been long out- 

ftanding, 


(landing, a fum equal to the principal, for the intereft accumulated at fuch 
rates: this, and other legal interejl , a lender may receive . Intereft fo autho¬ 
rized is alone received in practice as legal intereft. It is the rule for deli* 
very by the creditor; for it is taught by the law, which fuggefts a mode of 
fubfiftence by the delivery of loans. But if a borrower ftipulate greater 
intereft through the urgency of his wants, then, in anfwer to the queftion, 
xvhat fhould be done at the time of payment, a rule may be deduced from 
the text of CatyayaN a (XXXVII i ); the debtor muft pay the intereft, 
which he has promifed. Such intereft, although it be fo authorized, is 
not preferibed to the lender by codes of law : hence the delivery of inter¬ 
eft, which has been promifed by the debtor , is a rule for receipt, * a Subor¬ 
dinate title of judicial procedure under the head of loans delivered. But, 
in fadt, intereft allowed by the law is legal intereft ; and intereft fettled by 
the will of men is not received in pra&ice as legal intereft ; for the mean¬ 
ing of “ legal ” is “ allowed by the law.” Hence, where a creditor, from 
the circumftances of the times or the like, accepts of lefs than legal inter¬ 
eft, fince lefs intereft muft in that cafe be admitted, there is no objeaion 
to the law of ftipulated intereft, as it concerns the lender at well as the 
borrower . Such is Cullu cabhatta s opinion. 

Vi. According to other commentators. 

But others conflderthe text of Ya'jnyawalcya (XXXII) as intended 
to authorize the receipt of ten or twenty in the hundred from thofe who 
travel through forefts or traverfe the ocean, although fpectjick intereft have 
not been ftipulated ; but, if fpecifck intereft have been ftipulated,';/ isjlated 
as another cafe ; “ or whatever intereft has been ftipulated by them: ’* and 
in this are included the rates of nine and eleven in the hundred, and the 
like. The text of Menu (XXXIII) has the fame import; but the ex- 
preflion, “ all borrowers ,” fuggefts not only thofe who travel through forefts, 
or traverfe the ocean, but any others of the four clafies. However, the 
acceptance of intereft above the preferibed rates, from fuch as travel 
through vaft forefts and the reft, is immoral; for there are no grounds of 
reftri&ion to the text of Vr ihaspati (XXXV 7). 



• See the glofi on the text of Na'rsda (I), 


Hers 
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Here it ftiould be obferved, that large gains are the grounds, on which 
greater ’intereft is paid by thofe, who traverfe the ocean; as intimated 
by the text of Menu, “ whatever intereft fhall be fettled by men well 
acquainted with times and with places.” The grounds are the fame m 
other circumftances of the fame cafe, intended by the text ofYA'jNYA- 
WALCYA (XXXII); not the rifle of lofing the principal. Thus the rate of 
intereft is the fame, even though the debt be fecured by a pledge. 

Does not the text of Menu (XXXIII) confequently become unmeaning, 
fmee Ca'tya'yana authorizes the payment of ftipulated intereft by debtors 
of all defcriptions (XXXVII 2) ? No; for Ca'tya'yana declares, that 
intereft, which has been promifed, through compulfion, by others than fea- 
faring traders and the reft, fhall not be paid; “ and in no other cafe what¬ 
ever muft ftipulated intereft be paid” (XXXVII 2). But a fpecial rule is 
delivered (XXXIII), to legalize intereft promifed, through compulfion, 
by feafaring traders and the reft. This text, however, is confidered by 
Chandeswara, as intending traders in general: and both texts are re¬ 
ferred by him to the head of ftipulated intereft (edritd). But intereft pro¬ 
mifed by others than traders, in a time of diftrefs, is called edritd and muft 
be paid by the debtor; but, promifed through compulfion, without any 
necejjity arifingfrom a feafon of diftrefs, it need not be paid (XXXVII a). 
This is a general inftance : fometimes, from the circumftances of the times, 
even lefs than legal intereft, accepted by the lender, is confident with ufage, 
and falls under the defeription of ftipulated intereft. By accepting it the 
lender commits no fin; but, by parity of reafoning, a fin is committed by 

the debtor *. 


If ftipulated intereft above the rate of an eightieth part may be paid by 
the free confent of the debtor, what is the purport of the text of Menu 
(XLI) ? Some explain it, “ let no lender receive intereft on money, which 
has not been lent more than a year.” Confequently this belongs to the cafe 
of intereft without a fpecial agreement; fo Vishnu ordains, “ after the lapfe 
of one year, debtors muft pay intereft, as allowed, even though not agreed 

"7^!^ than legal the commentator thinks, a borrower fins 

by taking advantage of the times to pay lefs than legal intereft. 
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m at the time of the loan 
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For example; the debtor, having oceafion td 


incur expeofe for the nuptials of his fon or the like, thus addreffed the lend- 


«r ; “ advance me this loan without intereft; after completing the rites in¬ 
tended, I will repay it, making up the fum by the fale of effeas, or by alm$ 
any where obtained ;” the borrower thus eontraded the debt: if it be de, 
manded, but not paid, while he remains in the country, it bears no intereft 
for one year; but after that period it bears intereft. Such is the purport of 
the text . Then what intereft Ihould debtors pay ? The fage propounds it; 
“ intereft as allowed; 5 * as declared by the law concerning creditors, at the 
rate of an eightieth part and fo forth, in the order of they^umz/claffes, Brab- 
mm and the reft. This interpretation of the text of Vishnu is approved 
by Chanub'swara. The diftindion refpeding fuch, as fraudulently go to 
another country, wjU be mentioned (Sedion III). 


tbe negative in the expreflion, “ let no lender receive &c.” is it fignified 
that he cannot receive it; or, joined to the imperative, does it fignify, that duty 
is not fulfilled, and confeyuently that the receipt is immoral ? Since no 
other law intimates the receipt of fuch intereft within the year, there is no 
contradidion; and, as there is no law to remove the doubt, how foon a 
loan, which has been advanced without intereft, fhall bear intereft, jt is 
fignified that intereft {hall not be received within the year. Thus, if a 
creditor, who had delivered a loan without intereft, afk intereft from the 
date of the loan, when payment is tendered after the lapfe of the year, then 
payment of intereft for the period exceeding one year (hall be enforced by 
the king ? and, in this cafe, the year canfifts of three hundred and fixty 
days, counted by favana time; as deduced from the texts already quoted 
from the Malamdfatatwa (Sedlion I, glofs on text XXV). 


“ He may take intereft, which is unapproved ” (XLI); which is not 
preferibed to lenders by the law, fuch as intereft upon intereft, and the reft; 
but not any other intereft except intereft upon intereft and the reft : this is 
an explanatory precept. However, the receipt of intereft upon intereft and 
the reft is immoral, as declared by the text of VrTh aspati (XXXV 7). 

V --- - - 

i Cited in its proper place in Se&ion III (v, HI). 


Is 



Is it not impoflible there (hould be intereft different both from intereft 
Upon fntereft and the reft, and from intereft at the rate of an eightieth part 
and fo forth : how can an explanatory precept have been delivered forbid¬ 
ding other forts ? If a man have contracted a debt, at the time of harveft, 
for the fupport of his family, and have hoarded a large quantity of grain ; 
and, the price happening to be greatly enhanced j fhould the creditor at the 
time of repayment fay, “ the price of grain, which was purchafed by thee 
with my money, was doubled in five months, pay me therefore double the 
principal befides intereft thereonthis explanatory precept is intended to 
prevent fuch a tranfaCtion. It is accordingly ufual, in fome diftri&s, for 
lenders, who defire greater profit, to require from the borrower a ftipula- 
tion for the current price in the month of ''Afi&d'ha. 

If fuch be the meaning, what is the fcope of the text of Menu above 
cited (XLII) ? It is a rule for intereft on a debt contracted without an agree* 
merit jetr intereft; for, if a debt fo contracted remain long unpaid, it bears 
intereft. This will be particularly difeufled in another place (SeCtion III). 
The text is an anfwer to the queftion, whether intereft fhall in this cafe be 
taken at the rates preferibed by the law, or in the form of ftipulated inter* 
eft (c&ritd.J and the like: intereft beyond the rates preferibed by the law, 
which fuggefts the mode of fubfiftence by moneylending, is invalid. 
Though afked by the lender, it fhall not be obtained. A reafon is given; 
becaufe the wife have declared thofe rates, as fixed by the law, the proper 
way of lending: hence a creditor of the fervile clafs is entitled at mofi to 
five in the hundred. 

If the rate fixed by the law be the only proper way of lending, is not 
other intereft, even though promifed by the debtor in a time of extreme 
diftrefs, invalid? Therefore does the fageadd, “different,’* Here again 
fixed rates muft be brought forward; “ different from the rates fixed by 
mutual confent of lender and borrower.” Intereft different from that, 
and exceeding the legal rates, is invalid. Such is the fenfe of the text 
(XLII). After how many days does a debt, which remains unpaid, bear 
intereft? It is anfwered; “ let no lender receive intereft arifing from a 
debt, which has not exceeded one year.” Or the negative may be uoder- 

0 flood 


ftdod in the phrafe, “ take intereft which is unapproved •/’ and the fenfe 
is, “ let no lender receive intereft unauthorized by the law.” What is that 
mterejl ? To this queftion the legidator replies, “ intereft upon intereft <51 c.” 
and the negative here denotes the immorality of fuch conduEt. Confequently, 
fhould a creditor be defirous of receiving intereft unauthorized by the law, 
fuch as intereft upon intereft and the like, he can receive it, but he commits 
a moral offence. Accordingly Vr i'haspati declares it reprehenfible 
(XXXV 7 ). This interpretation is confident with the opinion of CuLLif- 
Cabhatta, and fhould be admitted. Ultimately there is no difference. 

It diould not be objected, that whatever interpretation has been deliver-* 
ed by ancient authors, that only fhould be admitted ; becaufe an opinion 
not matured cannot be well adopted. There is no proof to fupport their 
interpretation. Nor Ihould it be faid, this text is fujjicient authority. It is 
evident, that the text admits of another interpretation : and it muft remain 
a doubt what interpretation fhould be eftablidied, fince their comments are 
difeordant. Nor diould it be objected, what proof is there to fupport the 
interpretation propofed ? It is a fujjicient argument, that the text may coin¬ 
cide with the rule of Vishnu (LII); for it is a maxim in logick , that pro- 
pofitions ought not to be feparated in fenfe, when their coincidence is pofli- 
ble. Nor diould it be affirmed, that Vishnu’s rule may be otherwife 
explained. It is a maxim, that an obvious meaning is to be preferred to a 
forced conftruition : it would therefore, fay thefe lawyers, be irregular to 
explain it otherwife. 

On this expofition of the law , edyied is of two forts ; the edyied of Vy a s a 
and the edyied of Nareda. The noticed by Vya sa, by Vr ihaspa- 
Ti, and by Ya jnyawalcya alfo according to the Dipacalicu , is in the 
nature of aufufruil; but diftinguiflied from intereft by enjoyment, in the 
manner already ftated : the ufe of a pledge is intereft by enjoyment 
(XXXVII 3 ) ; the benefit arifing from the labour of a dave or the like, not 
pledged, is ( edyied ) corporal intereft. When the agreement runs in this 
form, “ this cow fliall be milked by you one day in each month, and that 
fhall be the only intereft on the debt,” fuch intereft is named edyied. Since 
there is no contrail of hypothecation, it is not the ufe of a pledge. The 
* owner 


owner’may pledge the fame cow to another creditor j and he may pay the 
intereft otherwife: and another chattel may be required as a pledge for the 
fame debt, to give confidence to the lender. 

Again ; a debtor may himfelf work two or three days for the benefit of his 

creditor. In that cafe alfo, the benefit of his labour is the intereft named cayicd. 

Here the word (caya) “ body” is indeterminate; and the ufe of a boat or the 

like for the tranfport of goods, in lieu of intereft, is alfo cayicd: and that muft 

be allowed, fo long as the principal remain unpaid (XXXV 6). 

* 

When the benefit arifing from the labour of a Have has been fettled as cayicd 
intereft; and that Have, through indolence or inability, performs np 
labour, but pays money equal to the value of his labour, fliould that 
money be received as intereft or not ? and, if it be received, under what 
defeription of intereft does it fall ? It is anfwered, the money is merely an 
equivalent for his labour; it fliould be received and confldered as cayicd 
intereft. 

Ir a moneyed man tell fome merchant, “ receive a hundred fuvernas from 
me, and trade with them; whatever be the profit, one half the refidue, after 
paying me intereft, muft be delivered to me, and thou (halt take the other 
half for thyfelf: but, if the capital happen to be loft, the lofs (hall be foie*. 
Jy thine, and I {hall recover the whole principal from thee.’* On thefe terms 
the loan js advanced-; and the man ads accordingly. Is money fo 
advanced a loan or not ? If it be a loan, is the moiety of the profit, which is 
receivable by the creditor , intereft or not ? It is faid, fince both the requifites of 
a loan , the continuance of the creditor's property in the money lent , and the 
receipt of a gain, have place in that contract, nothing prevents it? being 
deemed a loan : however, the moiety of the profit, which is receivable by the 
creditor, is not intereft, but profit arifing from commerce. 

What exertion for gain is, in this cafe, made by the lender ? Any mer¬ 
chant tells a publick officer, “ you muft prevent the exa&ion of exorbitant 
duties payable at wharfs and the like; in confideration of which, I will give 
you a quarter of my profits as in this cafe the prote&ion, afforded,by that 

U officer 





officer againft the exadion of exorbitant duties, is the exertion, for which 
he receives a quarter of the profits, fo, in the firft cafe, the ad of furnifh- 
ing a loan as a capital for trade* and the ftipulation then made, conflitute 
the exertion on the part of the lender. Or, in both cafes, the money paid 
is fimilar to gratuitous prefents of bread, fruit, mangoes, fifh and the like : 
it is not cdyi'ca arifing from the perfonal labour of the borrower ; nor intereft 
of its own nature arifing from increafe of flock ; for that is not named in the 
law as a fpecics of intereft, nor is it deferibed under any other kind of in¬ 
tereft. 




If the merchant trade in tila, gold or the like, and the lender receive from 
the merchant half the tila, gold, or the like, gained in commerce, in that 
cafe, fince the merchant is independent, the lender’s ownerfhip is the only 
motive for the delivery of the thing. The delivery and receipt are confe- 
quently civil ads ; and the receipt is no acceptance of things beftowed for 
religious purpofes. Theie is no confequent fin in receiving thofe things. 
Thus fome expound the law. 


VII. The feveral expojitions confidercd. 

But if the merchant fraudulently withhold the moiety of the profit, he is 
a promife-breaker, and (hall be compelled by the king to deliver it. This 
Creditor,' however, exads more than legal intereft from the debtor’s neceflt- 
ties. But intereft, which is exa&ed at the pleafure of the lender, whether 
at legal rates, or in the form of ftipulated intereft and the like, if it be un¬ 
received for fome time, can only be taken to an amount fufficient to double 
the principal. 


If the money be advanced on there terms, '* take-from me a hundred 
fuvernas , and trade with them on our joint account, but intereft muft be paid 
me 5” that commerce is carried on on account of both parties, and the (hares 
muft be fo diftributed, as may have been agreed. But, if the lender add, 
Ihould the capital happen to be loft, the lofs fhall not fall on me,” and 
the merchant acquiefce in thofe terms, the whole lofs muft be borne by him, 
through the exigence of his affairs, "which compelled him to accept J'uch terms : 
but, if his aflent were extorted by force, the lofs (hall not be borne by him $ 
this method is confiftent with the reafon of the law. In 
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In the cafe fuppofed, if the merchant, who borrows the money, trade 
in fait, lac, or the like, with or without the knowledge of a Brahmana who 
lent the money, the fin falls on that Brdhmana according to the circum- 
ftances cf his knowledge or ignorance of the particular trade carried on. This is 
a demon ftrated rule . 

On the doubt, whether it be money advanced for commerce, or money 
knr, it is faids one half is a loan veiling temporary property in the ufer, and the 
other half is money advanced for commerce. Hence there is, in this cafe, 
trade in paitnerfhip, and a combination of debt and commerce : to receive 
intereft on the whole fum, without a previous agreement, would be there¬ 
fore contrary to law. But, if the lender delivered the money with this 
ftipulation, “ the whole fum fhall be a loan in thy hands, and it fhall pro¬ 
duce to me half the commercial profit,*’ there, fince the two a£ts (of ad-* 
vancing a fum for trade and delivering it as a loan) are incompatible, the 
cont;a£t of loan lhall prevail,* for the property of the former owner is di¬ 
verted by that act. He lhall not therefore receive half the commercial profit, but 
intereft on the whole fum : of the profits of trade fo much only, as the mer¬ 
chant may Voluntarily give, can be received by the lender. If the capital hap¬ 
pen to be loft, whether the exonerating claufe (“ if a lofs happen, it lhall not 
fall on me,”) beexprelfcd in the agreement or not, the lofs does not fall on the 
creditor, but on the debtor alone. But, ifan agreement were made for the pay¬ 
ment of half the commercial profit by the debtor, it mull be paid to fulfil the 
agreement, as abovementioned. This has been fufficiently explained. 

The cayica of Na x r eda fhould be explained, as in the glofs of Chan¬ 
ge swara, from the fenfe of the word ''saswat, repeatedly, or again and 
again. Or the method, approved by HelaVupiia, the Mttdcjhard t 
Misra and others, may be followed: thus cayica is intereft payable daily $ 
and the word ''saswat lignifies long, as in the example “ ''saUoatih femdh, 
many years, ’ and in other inllances. According to VrIh asp ati, it is in¬ 
cluded in the description of hair-intereft, and muft be paid fo long as the 
principal remain undifeharged. In the text, it is particularly mentioned, 

“ at the rate oS a pana &c.” (XXXVI 2) to remove the doubt whether in¬ 
tereft fhould be received daily at the proportional rate of an eightieth part 

h 
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by the month: more or lefs than that rate is therefore taken as hair-intereft ; and 
fuch is the current pra&ice. This being the cafe, the cay tea of Na'reda, 
as explained by Chande'swara, falls under the defeription of (edritd) 
flipulated intereft. 

Were it jfo, would it not be unpaid; for the text of Ca^tya vana ex- 
preffes, “ in no other cafe whatever muft flipulated intereft be paid** 
(XXXVII 3)? Payment being requifite when the period, for which the 
fam was lent, had elapfed, the debtor’s inability to make immediate payment 
occurred as a circumfance of dijirefs. Therefore intereft then fettled, as the 
corf deration of forbearance, muft be paid, though it be (edritd) flipulated in¬ 
tereft. But greater intereft, promifed before the period had elapfed, incon-s 
fequence of menaces, need not be paid. 

But cahcd is regulated by the rate of an eightieth part and fo forth» 
with or without an agreement, it is intereft receivable month by month, on 
the concurrent opinions of many authors. According to this interpretation, 
if a creditor be defirous of receiving his intereft on a loan, of which the inter-* 
eft has not ceafed becaufe it has not yet equalled the principal, he muft take 
(calica ) periodical intereft. In that cafe there is no limitation of a fub- 
fequent period, beyond which intereft may not be received ; a diftindtion af- 
fumed by Hela^pudha. Here it fhould be noticed, that the word “ month** 

f 

is merely a general inftance: accordingly Menu ftates periodical intereft 
generally. Hence that intereft, which is receivable every half year, is alfo 
cdlica. Confequently whatever intereft is received from time to time, at 
Ihort periods, before the debt is difeharged, is cdlica. But this intereft may 
be included under ( edritd ) flipulated intereft. However, ''sic’havriddhi, 
which ought to be received day by day, but in fome itiftances is paid by 
debtors to creditors for many days at once, to fave trouble, is not ( calico) 
periodical intereft. The edritd of Ca'tya'yana has been fufficiently ex-, 
plained. 

It fhould be remarked, that intereft at the rate of twenty in the hundred, 
payable by feafaring traders and the like, and at the rate of ten in the hun¬ 
dred by thofe wliQ travel through vaft forefts and the like, is (edritd) ftipu- 
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lated intereft. It fhould not be alked, how can intereft at the rate of twen¬ 
ty in the hundred and fo forth be deemed carila as this is defcribed by 
Nareda (XXXVI 3), fince Chande’swara, in his glofs on the texts 
concerning thofe rates of intereft, mentions, that intereft at the rate of twen¬ 
ty in the hundred and fo forth muft be paid, even though not exprefsly 
promifed by feafaring traders and the reft when the loan was received ? As 
intereft at the rate of two panas a month for one filver coin, though not 
exprefsly promifed, is paid by the immemorial cuftom of the country (on 
the ground, that intereft, formerly fettled by certain debtors exprefsly pro¬ 
ofing it to their refpeftive creditors, is conlidered in practice as ftipulated 
intereft, and is therefore now valid by tacit confent, though not fpecified 
by an individual borrower, and is adjudged by arbitrators quoting for their 
authority approved ufage ; ) fo, in this cafe, the text (XXXII) is cited as 
proof of cuftomary intereft. Elfe law muft be eftablilhed on another foun¬ 
dation than fcriptural authority. 

Accordingly Menu does not fpecify the rate of twenty in the hun¬ 
dred and fo forth; but fays, “ whatever intereft fhall be fettled by men 
well acquainted with fea voyages &c.” (XXXIII). Confequently this fenfe 
is deduced from the text; fuch intereft only, as is fettled by merchants, (hall 
be paid: if the party himfelf have not ftipulated the rate, that intereft only, 
which has been promifed by former borrowers, as inftanced by Ya'jnya- 
walcya (XXXIII), muft be paid. In the text of Na'reda (XXXVI 3) 
the word “ debtor muft be conlidered as denoting any perfon who con- 
trafts debts and follows the praftice derived from the example of eminent 
perfons. 

What is the rate for thofe who do not traverfe the ocean, but crofs the 
Sind hu and other great rivers ? It is anfwered, they are travellers by dan¬ 
gerous routes (explaining “ cantdragah ” in a general fenfe, inftead of re- 
ftrifting it to travelling through vaft forefts); they muft therefore pay ten 
in the hundred. The meaning is this; fuch as travel by difficult roads, where 
life is endangered, neceflarily obtain greater profit, and therefore pay higher 
intereftj but thofe, who voyage by fea (a ftill more difficult route, in the 
higheft degree tremendous, where life is expofed to the utmoft danger,) 
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tranfporting large cargoes with great trouble, certainly obtain {till -greater 
profit; twice as much fhould therefore be paid by them. When no fpecial 
agreement has been made rsfpefting the rate of interelt, what fhould be re¬ 
ceived from thofe traders, who neither travel by dangerous roads nor traverfe 
the ocean, but buy and fell in their own country ? Intereft at the rate pre- 
fcribed by thd texts which fpecify an eightieth part by the month ; for this 
text (XXXII) cannot be extended to a general fenfe. But if they promifc 
to give intereft, then indeed fuch intereft fhould be paid (XXXIII). Since 
Chande'swara expounds the phrafs in this text, “ men well acquainted 
with fea voyages,” as a mere inftance fuggefting a trader in general, that 
general fenfe is the ground of this inference, coinciding with the latter part 
of the text of YaCj nyawalc ya, “ or whatever intereft has been ftipulated 
by them” (XXXII). 

If merchants, whether trading by fea, by dangerous routes, or in their 
own country, receive a loan from a moneylender, with or without a ftipu- 
lation for high intereft, in expectation of great profit; but if they be after¬ 
wards accidentally difabled from travelling for the purpofes of commerce, and 
remain at home, or die ; in that cafe with what intereft fhould the principal 
fuin be received by the creditor from thofe perfons who have been thus una¬ 
ble to trade, or from their fons ? It is anfwered, that fometimes thofe, who 
travel through vaft forefb, remain afterwards at home ten or fifteen years ; 
when they borrow for the occafions of bufinefs, without ftipulating the rate 
of intereft, it would be inconfiftent with the practice of good men, to require 
from them payment of ten in the hundred. By “ thofe who travel through 
forefts,” fhould be ur.derftood “ thofe who actually perform a journey 
through forefts:” fince there is no journey then performed through forefts, 
intereft at the rate of ten in the hundred fhould not be paid. So, in the cafe 
propofed, fince there is no aCtual performance of a journey by dangerous 
routes, ten in the hundred fhould not be paid, but intereft at the rate of ap 
eightieth part and fo forth. But where the merchant actually travels 
through vaft forefts, fince the whole tranfaCtion, from his refolution to un¬ 
dertake the journey, until the conclufion of the journey, is conducted by 
him with that view, a debt contracted by him, even before the journey be 
actually undertaken, is contracted by one, who actually performs a journey by 
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dangerous routes; in that cafe, therefore, payment of ten in the hundred 
is legally required. Seafaring, “ Samudra,” here bears its regular fenfe, as a 
derivative from the noun (Samudra) fea; and a fimilar expofition is efta- 
blilhed from its alTociation in the text (XXXII), “ fuch as traverfe the 
ocean, twenty in the hundred.” 

If the intereft have not been fettled, legal intereft only Ihould be taken; 
if it have been fettled, a limilar expofition is eftablifhed from the im¬ 
port ol the words “ well acquainted with lea voyages, and with times 
and with places,” in the text of Menu (XXXIII). Therefore, in this cafe 
alfo, intereft at the rate of an eightieth part and fo forth ought alone to be 
paid; but intereft promifed by the debtor muft be paid (XXXVII). How¬ 
ever, if it be promifed through compulfion, it need not be paid; as fhown 
by the fequel of the fame text (XXXVII 2). But, when men travel for 
the purpofes of commerce, fuch intereft, though promifed through com- 
pulfion, muft be paid; elfe the defeription ftated in the text (XXXIII) 
would be unmeaning, “ men well acquainted with fea voyages.” 

Is it not true , that ftipulated intereft need only be paid, when promifed 
in a time of diftrefs (XXXVII); yet in this inftance, the borrower expe¬ 
riences no diftrefs; on the contrary, it is a time of exertion for gain. 
How then can it be intended by Ca'tyayana, that intereft, pro.mifed in 
fuch circumftances, fhould be paid ? 'The objeSlion is not well founded; 

a time of extreme diftrefs” is mentioned by way of illuftration; elfe, 
Ihould a man receive a loan from a moneylender, on a ftipulation of more 
than regular intereft, to accomplilli the conftrucftion of a houfe or the like, 
which he is anxious to erett for the fake of reward in a higher world, he 
would not pay fuch greater intereft, becaufe it was not ftipulated in a time of 
extreme diftrefs; but he, who promifed greater intereft for the fake of per¬ 
forming his father's obfequies, or celebrating his daughter’s nuptials or the 
like, muft pay it: which would be contrary to reafon. The opinion of 
Ciiande swara and others is therefore accurate, that Ca tya yana pnjy de¬ 
clares undue that intereft, which has been promifed through compulfion. 

Where a trader, having promifed, or not haying promifed, greater in- 
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tereft through compulficn, traverfes forefts or feas, in expe&ation of great 
profit, but fuch great profit happen not to be obtained , what intereft Ihould in 
that cafe be paid ? It is faid, whether great profit have been obtained or not, 
the journey through forefts or the like is performed; therefore intereft at the 
rate of ten in the hundred and fo forth, or any intereft which has been pro- 
mifed, muft in'fuch a cafe be paid. All this is deduced from the expofition 
of the text. But in fadt the fettled rule ftiould be argued from the immemo¬ 
rial cuftom of the country. 

Wheel-interest is explained by Chande swaraj where the debtor, 
unable to difcharge the arrear of intereft, promifes to pay it with intereft ; 
that intereft, which is fo promifed, is (chacra vr'iddhi) wheei-intereft. It 
ftiould be underftood, that, if the creditor, adually receiving the amount 
of intereft from the debtor, at the very fame time lends again that very fum 
to the debtor, it is not wheei-intereft ; for the amount of intereft become?, 
in this cafe, a principal fum. Accordingly it is faid, in the following text 
of Menu, “ He, who cannot pay the debt.’ 1 


xlvih. 


M E nu: _He, who cannot pay the debt at the fixed, time, 

and wiihes to renew the contrad, may renew it in writing, 
with the creditor’s affent, if he pay all the intereft then due.* 

For, if he pay the fum into his creditor s hands, and having torn the for¬ 
mer writing and executed another writing, receive the fame>m, the phrafe, 
“ may renew it in writing,” would not be employed. Since the debt is dif¬ 
ferent from the former debt, the writing is then executed for the debt then 
contracted, without connexion with the former writing. But, if he do not 
difcharge the fum, he renews the contrad in writing for that fame debt with 
intereft, after cancelling the former writing. If an artful creditor, himfelf, 
deliver other money into the debtor’s hands, and bid him pay the former 
debt, and the debtor do fo, furely in that cafe it is not wheei-intereft; inter¬ 
eft upon intereft fhould only be confidered as valid, when no fuch artifice 


• See CLV1I, where this verfe is again cited. 
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is praftifed. This fhould be determined by the wife. Other points will be 
ftated in the chapter on the recovery of debts. 

It has been mentioned more than once, that hair-intereft is interejl re¬ 
ceivable day by day, in confequence of an agreement in this form, “ I will 
pay it daily.” Intereft by enjoyment is the ufe and benefit of a pledged 
houfe and the like (XXXV 5): “ the rent, or ufe and occupation, of a houfe , 
and the produce fsadas) of a feldf according to the literal fenfe of the 
verb ''sad, cut down or reap; as remarked by Misra. It fhould not be 
objected, that intereft by enjoyment-Ihould be included under cayica, be- 
caufe V Y a"s a intends a generick defcription (XXXIX). Why then is inter¬ 
eft by enjoyment fpecially mentioned by Catyayana (XXXVII 3) 
under another name, “ufe of a pledge?” and why are cayica and bhoga- 
labha feparately mentioned by Vr ihaspati (XXXVj ? but fages cannot 
be cenfured for the exercife of their Ugiflative authority in making a dif- 
tinftion, for the fake of the rule to be delivered, that a pledge is not releafed, 
fo long as the debt be not wholly difcharged. Corporal intereft, hair-intereft, 
and intereft by enjoyment muft be paid, fo long as the principal remain un¬ 
liquidated (XXXV 6). If the payment of hair-intereft happen to be dis¬ 
continued at the end of a few days, or if the corporal intereft be not receiv¬ 
ed, or if a pledged field or the like be damaged by the aft of God or the 
king; in fuch cafes, when the debt is afterwards liquidated, hair-intereft, 
calculated from the date of the loan, muft be paid; the value of corporal 
intereft muft be made good; another pledge muft be delivered for ufe and 
occupation; or, if the debtor do not deliver another pledge, the value of ufu- 
fruft muft be made good. A full explanation of pledges may be feen under 
their proper head (Chapter III). 

If fuch be the cafe, does it not contradift the text of Menu (XLIII) j 
for the inferible fenfe of the law is, that a creditor fhould not receive more 
than double the principal paid at once ? No; for the original period for 
the receipt of hair-intereft is the cloje of each fucceffive day: the text is only 
applicable to other cafes. Is it not feen, in fome countries, that hair-inter¬ 
eft is not received fo long as the principal remain undifeharged; but is only 
received for a ftipulated period, or for a certain number of days? To re- 
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Ccncile this apparent difficulty, the text of Na reda is adduced; ‘^butthe 
rate, cuftcmary in the country, where the debt was contracted, may be 
different” (XLV). 

If a debt have been contra&ed on a promife of hair-intereft; and half 
the principal have been difcharged at the end of a long period, what kind 
of intereft is afterwards adjudged ? It is fit, that half the hair-intereft 
fhould be paid; for it is not proper, that the whole intereft be ftruck off 
when the whole principal is not difcharged, nor that the whole intereft be 
paid, when fome part of the principal has been difcharged: and in the cafe 
of corporal intereft alfo, if the ufe and profit of a female buffalo affording 
much milk, or of a horfe or the like carrying great burdens, have been 
affigned as cayica intereft, in that cafe, a part of the principal being liqui¬ 
dated, the debtor may affign the ufe and profit of another milch buffalo or 
of another horfe or the like, and not allow the profit of that horfe and buf¬ 
falo; for there is no law to fhow the neceflity of allowing the ufe and profit 
of the thing originally affigned. 

But, in the cafe of (< ad’hibkoga ) a loan on the ufe of a pledge, a debtor 
cannot obtain the rdeafe of the pledge however valuable, fo long as the 
principal remain unliquidated (CII). For this reafon, corporal intereft and 
intereft by enjoyment have been diftinguilhed : and the diftinftion is well 
explained as confifting in the existence or non-exiftence of a contract of 
hypothecation. 

Where the harveft is fixed as the period of a loan in grain, under the 
rule of Hari't a (XLIV 2 ) as expounded in the Relnacara , the creditor can 
only receive double the principal in kind ; intereft therefore cannot, in this 
cafe, be received at the rate of an eightieth part and fo forth, becaufe theg<?- 
neral law for an eightieth part is oppofed by the fpecial rule of Harita. 
This inference fhould be queftioned ; for fuch is not the meaning of the Ret- 
nacara ; the rule of Ha'rita is there inferted under the head of ( carita ) fti- 
pulated intereft; and ftipulated intereft does not exclude the rate of an eigh¬ 
tieth part and fo forth : for the grounds of excluding the rate of an eigh¬ 
tieth p$rt and fo forth, another authority than fcripture muft therefore be 
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eftablifhed. The rule of Harita fhould for this reafon be confidered as 
relating to ftipulated intereft regulated by the pradtice prevalent among 
former eminent petfons; not as eftablifhing a rate for intereft, on his own 
authority. Accordingly, fhould any trader borrow grain on a ftipulation 
for intereft at the rate of an eightieth part and fo forth, and felling it con¬ 
duct commerce, even that is a fit tranfaftion. 

How then fhould the text of Naked a (XLV) be applied ? For it is 
thus expounded according to the Retndcara: ‘ this rate of intereft, an 

eightieth part of the principal and fo forth, is univerfal, becaufe it is autho¬ 
rized by the law; but a rate, fixed by the immemorial cuftom of a country, 
is different therefrom, and is not univerfal; for fuch local cuftom only fub- 
lifts in particular countries : accordingly in fome diftri&s grain is currently 
received back with an advance of half the principal ; in others, with a quar¬ 
ter : but, if it were the cuftom of countries, that twice the principal alone 
fhould be accepted, it would be fo in all countries .’ This obje&ion is not well 
founded; the particular practice of one country is ftated in the rule of Ha - 
rita ; not an univerfal rate. 

Grain doubled at the harveft is not the higheft limited intereft; but is 
either legal, or ftipulated intereft, according to the opinion ’which may be 
followed. The higheft intereft fated trebles the principal; that is, fo jnuch 
as trebles the principal is the higheft allowable intereft. “So, of wobl and 
cotton that is, on thefe, as on grain, fo much intereft, as trebles the 
principal, is the higheft allowable intereft; and intereft doubling the princi¬ 
pal is different. 

. “ Wool or hair of fheep and the like;” in anfwer to the queftion, when 
is the principal doubled, fince there is no harveft of wool ? the fage adds, 

“ in one year” (XL1V). In regard to fibres of grafs and the like it is alfo 
the fame: “ in one year” is underftood; and grafs and the like are alfo 
fimilarly doubled in one year; and fome hold, that the higheft intereft - on 
grafs and the like is eight fold of the principal. But others think grafs 
and the like are increafed eightfold; and bear intereft no longer than until 
the debt be made odtuple : fuch therefore is the higheft intereft# on thefe 
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articles 5 and the word **fo” is not extended to this part of the text, to de¬ 
clare that intereji on grafs doubles the principal in one year. This is founded 
on the coincidence of the text with that of Vrihaspati (LXVII); for 
** length of time” there denotes the higheft limit of intereft. Why the 
text (XLIV) is expounded by Chande'swara, “ on grafs and the like 
the intereft 'is eight fold for one year,” may be queftioned. 

In practice the receipt of grain doubled at the time of harveft is very 
reprehenlible. Its partaking of the nature of (ccirita) ftipulated intereft is 
the ground of this notion, fince no other grounds of it are perceived. Or 
intereft on grain doubling the principal at the time of harveft is named ufury. 

XLIX. 

Na reda: — But the rate of intereft, which has been men¬ 
tioned, is confidered as ufury on grain.* 

The meaning of the text of Vr iha sp ati (XXXV 7) is this 5 *« the 
ufe of a pledge after twice the principal has been realized, and the other 
two cafes there ftated, are ufurious;” this is one proportion: that ufury 
is reprehenfible, is another propofition of the text. Confequently, the receipt 
of grain doubled in onefeafcn being ufurious, it follows that it is reprehenfx- 
ble. 0 Buf the receipt of intereft at the rate of an eightieth part and fo forth 
ftiould be held blamelefs, by reafonof the pra&ice eftablilhed by eminent per- 
fons; and intereft on grain, doubling the principal, appears to be (cdritd) 
ftipulated intereft; elfe it would be exclufive of the ftx forts of intereft pro¬ 
pounded by fages. 

Under the term “ grain” peafe and the like, as well as barley and the reft, 
are comprehended; for Amera fays, “ peafe and the like are grain in the 
pod; and barley and the reft, are grain in the ear.” 

If thofe, who travel through forefts and the like, borrow grain, at what rate 
ftiould intereft be paid? Whatever intereft they fettle, fuch intereft only fhould 

% • Thr hit hemiftich of a text which is Again cited, v, LVIII 2, 
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be paid (XXXIII). But, if no intereft be fettled, then indeed, fince there is no 
law for the receipt of more than double the principal, intereft only doubles 
the debt. It fhould not be argued, that the text of Ha 'RITA (XLIV) or¬ 
dains twice or thrice the principal payable only by fuch as traverfe forefts 
and the like. No author has fo explained the text; but; without fpecifying 
the eightieth or other legal rates, it marks the intereft ufually paid by all per- 
fons on loans of grain. 

Some lawyers remark j when a man has borrowed grain to be repaid two 
fold, but is unable to difeharge the debt at the time of harveft, and, the debt 
long remaining unpaid* if arbitrators adjudge the payment of three times the 
principal, at the current price of a particular month, together with intereft* 
in that cafe the trebled principal is fuggefted by the texts of Ha ri ta and 
others (XLIV &c.) j the valuation is grounded on local cuftom j and the in- 
tereft is compound intereft: but if they adjudge payment of four times the 
principal with intereft, the quadrupled principal is fuggefted by the text of 
V R IH ASP ATI (LXIII). 

Yet in faft all this depends folely on local cuftom j for the text of H/Tri* 
T a, and that of Vr ihaspati, propound the higheft legal intereft. At the 
fit period for limited accumulation of intereft, whether three times or four 
times the principal be then received, the intereft is legal; but the receipt of 
compound intereft, antecedent to a promife from the debtor, is not author 
fifed by law. The fit period for limited accumulation will be declared under 
the title of limits of intereft. 

Admitting that compound intereft is reprehenfible by general 
law or local ufage, fill the text (XXXV 7), ’which declares ufurious further 
benefit after the principal has been doubled, intends loans in gold or the like ; 
for, fince the higheft accumulation of intereft on clothes and other commodi¬ 
ties is declared to extend to three times the principal and fo forth, it is wrong 
to cenfure the receipt of three times the principal in fuch cafes . 

A Brbhmana aflcs a loan from another Brdhmana, and the lender* exacting a 
ftipulation for intereft at the monthly rate of a pana in a purana t delivers the 
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loan; and the other pays the debt within the year; is the receipt of iuch 
intereft, in this cafe, reprehenfible or not ? It is faid, the receipt of fuch ini* 
tereft is evidently immoral, lince ( carita ) ftipulated intereft itfelf is immoral, 
according to the glofs of Collucabhatta on the words “ any intereft 
which is ( unapproved” (XLI); and it is held fo by Misra, becaufe the 
borrower is opprefted by the exadtion of exceflive ftipulated intereft and 
the like; 

Periodical intereft and corporal intereft arc alfo termed immoral by 
Cullucabhatta: how does that apply; for, if the borrower difcharge 
the debt within the year and pay fuitable intereft, there is nothing blamable 
in the receipt of that interejl ? The anfwer is, under the authority of the text 
only; but it is not deemed immoral if received from time to time; and the 
text of Vr ihaspati is adduced to connedt the fenfe, ihowing the immo¬ 
rality of periodical intereft and the reft, in certain circumftances ; not of ftipu- 
lated intereft, which is univerfally cenfuredi Accordingly Cullu cabhatta 
fays, “ ftipulated intereft is immoral, even though it have been freely fettled 
by the debtor in a time of extreme diftrefs, and by the creditor through kind- 
tfefs.” It is confequently an improper proceeding of a lender, wilfully to 
violate the law arid exadt a promife of more than legal intereft. On other 
expofitions alfo, fince the rate of an eightieth part and fo forth is alone legal 
as the primary rate, the receipt of ftipulated intereft at any other rate is not 
laudable. 

If a debt be contrafled with an agreement in this form; “ at the end of three 
months I will repay one coin and a quarter, lend me now one cointhe in-< 
tereft amounting to a quarter of the debt is ( carita ) ftipulated intereft; for the 
rate of intereft and period of the loan are fettled by the debtor. In the cafe 
propofed by Chanbe'swara, intereft on a loan advanced with a previous 
ftipulation in this form, “ if thou wilt pay intereft during one year, or half a 
year or the like, then only will I advance the loan,” is alfo a fort of ftipula¬ 
ted intereft: for, in this cafe, there is a promife of pay ing a certain amount of 
intereft at the rate of an eightieth part and fo forth. But in fadfc reafon {hows, 
that excepting the regular method of receiving the principal with fuitable 
intereft*, every difingenuous proceeding is immoral, 
jgtlfe 
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VIII. On the alignment of bonds , &c. 



In fome inftances, a creditor has demanded his money from his debtof, 


in tbefe words , “ pay the debt of a hundred fuverhas , which is due to me f 
but the debtor has not been able to difcharge it; afterwards, the creditor, re¬ 
duced to poverty by the circumftances of the times, or even without necejfity , 
of his own accord, fells the written contradl for that debt to fome other per- 
fon: this pradtice is not immoral; for it is not forbidden by the law, nor 
does it diftrefs the debtor. 


To the queftion, what is fold in the cafe fuppofed ? The anfwer is this; 
not the mere written leaf, for it could not bear fo high a price, nor would 
the purchafer, on a purchafe of the written leaf onlyj be entitled to receive 
the fum ftated in the writing. Nor is the debtor fold ; for the creditor has 
no property in the perfon of his debtor. Nor is the money, which has been 
knt by the creditor, fold; for his property in that money is already devefted; 
or, even though it be not wholly devefted, the feller has not at that time an 
indifputable property therein. Nor is the money, which will be Jubfequently 
paid, and which is receivable by the creditor, fold; for it cannot in fuch a 
calc be money receivable by the creditor, fince the purchafer, not the feller t 
will have property in the money* which will be paid by the prefent ufer or 
debtor. It is therefore held by fome lawyers, that the money, which will 
be paid by the debtor, is acknowledged as the tranfitory property of the len¬ 
der, but, in confequence of the price now received and of the agreement 
made to that effeft, that property will be devefted, and transferred to the 
purchafer: accordingly a fale, confifting in the receipt of a price, is now 
eftablifhed from the confequences which are to follow, by means of taking 
into confideration paft events: * and the feller has property in the price re - 
ceivea; for, in confequence of his prefent expedtation of a future receipt, 
the buyer affents to the transfer of property in the price to the feller. But 
that is wrong ; for, lhould the debt be never actually paid, in confequence 
of the debtor s deceafe or the like, fuch a tranfitory property could not be 
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feftablifhed : fince the money payable by the debtor is become null* the fale 

of it is alfo null, and the receipt of the price would be therefore invalid. 

We think, that this is a Secondary fale of the promifeof payment, like al 
gift, or fale, of moral purity. Thus, after the receipt of a loan, the len¬ 
der’s property being devefted, and property veiled in the borrower, the 
promife of payment is the only ground for the repayment of the loan when 
its period has elapfed; and that promife difpofes the debtor to give effe6l to 
the creditor’s revivable property, through fear of incurring guilt by with¬ 
holding payment of the money due to the creditor, or in confequence of at 
complaint preferred before the king or the like: in the cafe fuppofed, that pro± 
vitfe, bought by any perfon, would induce guilt in the debtor if he withheld 
payment of the debt from the perfon who had purchafed the promife ; and 
exciting his apprehenfions of incurring fuch guilt, or by means of a fuit 
preferred before the king, or the like, it difpofes the debtor to give effedfc 
to the purchafer’s contingent property. 

It fhould not be obje<5ted, that payment made to the purchafer would be a 
violation of promife on the part of the debtor who had faid to the creditor 
“ I will pay the money unto thee.” It is a rule, that the reafon of the law 
extends to the reprefentative. There is no breach of promife in his paying 
the money to the purchafer, who is the reprefentative of the creditor; as 
there is none on the part of him,- who has promifed to give jewels and the 
like, and who pays their value. 

When a field or the like is fold, an intereft of the nature of property, 
fimilar to the former owner’s property, is veiled by the fale in the other par¬ 
ty ; but, in this cafe, by what fecondary notion of a veiled intereft, does it 
become a fecondary fale. From the fecondary notion of fomething produc¬ 
ing a lien on the guilt of the debtor if he withhold payment of the money, 
it is foown to be a fecondary fale. Confequently, Ihould the debtor and his 
offspring happen to die without paying the debt, the lofs falls on the 
purchafer, as it would have fallen on a creditor who had not fold the demand; 
but, if a thing fold, yet remaining with the feller, be deftroyed by thsr ad 
of God', the price mull be refunded by the feller. 

lx 



In this affignment of bonds , one form is a fale made with a written contract 
previoufly executed s another is a fale made in the debtor s prefence, of 
with his knowledge; another again is a fale before witnefles; thefe and 
many other forms regulated by the cuftom of the country, fuchas a fale au¬ 
thenticated by an unattefted inftrument in the handwriting of the party, 
or his own recovery of the debt and payment of it to the purchafer, may 
be underftood by a fimple exertion of intellect. The form is alfo fimilar in 
the cafe of hypothecating a written contract of debt i but with this differ¬ 
ence, that, if the debtor happen not to pay the fum borrowed by him, 
the intermediate ufer or debtor mull make good the debt, out of his own 
funds, to the ultimate creditor j and the promife of payment concerns the 
lender only, but is in the power of the ultimate creditorj confequent- 
ly the debt cannot be received by the lender without the affent of the ulti¬ 
mate creditor. 

Some perfon, applying to a merchant who lives by moneylending, 
fays, “ deliver me cloth to the value of a thoufand fuvernas , and let that va¬ 
lue remain a debt due from me f on thofe terms giving a writing he takes 
the cloth : what does the value of it become ; for no money has been paid ? 
On this doubt, it is faid, the price of the commodity, which was fold, is 
a debt mentally contraded; intereft mull therefore be paid on the price of 
the commodity. 

Is not the fenfe of the word (nna) debt, * money or goods delivered and 
producing gain to the lender in confideration of its remaining/or a time with 
the debtor ? * but, in this cafe, fince the price of the cloth was not then paid, 
it could not be delivered, and the requifites of a debt cannot therefore exift. 
‘The objection is not well founded ; by fidlion there may be a delivery of the 
price of the cloth, as there may be a fttitious delivery of gold or the like 
given by way of gratuity, though it be not adually produced* 

In the parallel cafe propofed, there is, on the part of the votary, a pre- 
fent ad of volition to annul his own property and veft property in another, 
which amounts to gift, and is not imaginary ; but here, fince there is no fuch 
. moneyas that, in confideration of which property {hall be vefted in the buyer, 

2, after 


after the property of the feller has been devefted, the buyers property is 
null; and, the intended delivery being imaginary, is it not actually invalid? 
Admitting the objection, “ deliver 5 ’ is fecondary in the definition of debt: 
and, in the cafe ftated, the thing lent becomes the property of the buyer, 
•whether it be the price or value of the cloth •which is lent, or only the cloth 
fold; as in the cafe of compound intereft. This fubje6 has been further 
treated by me (Jaganna t'h a) in the Rinavadart ha . In the cafe propofed, 
there is a mixed tranfaftion of loan and file. 

Form of a writing for a debt fold. 

After writing on the alignment the name of the lender and fo forth, 
it is ufual to write, “ this fale of a written contract of debtand that is 
proper; for by felling the written leaf with the letters inferibed on it* the 
fale of the thing written is alfo valid; as the approach of horns is denoted 
when it is fuid a horned animal approaches. Ihus, fince letters muff ex¬ 
tend to the words, the fale of the words confituting a promife is certainly 
valid. Or it may be written, ** this bill of fale of a debt;” by this the 
fale of an unwritten debt may alfo be effected : and it is equally proper in 
the prefent cafe. 

On the reafonfng above hated, although the thing promifed might not be 
fold, the.promife may be fold; and here the meaning of debt is, money 
received after fuch previous promife. The debt belongs to the purchafer 
alone; hence, if it happen to remain unpa'd, the fin confifts in not paying 
the debt due to the purchafer, not in withholding a debt due to the feller. 
But fuch intereft only, as had been promifed, fhould be paid; not intereft 
at the rate ot an eightieth part and fo forth, when ftipulated intereft had 
been previoufly promifed, and no exprefs declaration was made concerning 
intereft at the time of the fale. If a debt be fold by a Brcthmana creditor to 
a ''Sudra, intereft mull be received at two in the hundred, the regular rate 
in the order of claftes; not at five in the hundred : for intereft is fettled by 
the.agreement made when the debt is contracted. Nor fhould the purcha¬ 
fer then exaCt a promife of greater intereft; for that loan had been already 
advanced by another perfon. But, after the lapfe of the period ftipulated; 
fhould the debtor be unable to difeharge the debt, the purchafer, who is . 

become 
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become the creditor, may, according to fome opinions, exadt a promire 
for ftipulated intereft or for the cdyicd of Na'reda, as explained by Chan- 
deswara, at the rate of a pana, or half, or other fraction of a pana; for 
that is the proper time for a ftipulation of fuch intereft, and the debtor is 
then irj the power of him, who purchafed the debt. 

Although there be no exprefs text of fages on the prefent fubjed, this 
and other rules for contrads valid by ufage are deduced from the authority 
of reafon copying facred law for the fake of legal decifion in cafes of 
doubt. A portion of the fubjed has been inferred by way of illuftration ; 
other points may be fimilarly reafoned by the wife* - 

Form of a writing for a debt pledged. 

After writing the name of the lender and fo forth, and fubjoining, 

“ ,hlS comraa: o f ‘ fcbt tm *c pledge of a debt;” it Ihould be added, “ a 
debt of fo much is contraded by me, giving unto thee, as a pledge, a debt 
amounting to fuch a fum contraded by fuch a one, on an agreement for fo 
much intereft, in fuch a year, month and day, and in the prefence of fuch 
and fuch perrons,” and fo forth: i, ihould b t further written, ■■ if this debt 
be not difeharged by me on fuch a day of fuch a year, then the debt due to 
me by fuch a perfon flail be thine,” and fo forth, according to circum. 
ranees. This and other forms, as fuggefted by common fenfe, are rtated 
y way of example, to guard againft defective writings. 

In this cafe the firft debt ihould not be recovered from the debtor , until 
the clofe of the period for which the fecond loan is made. But, if no more 
than half or other portion of the original debt were made oyer as a pledge, 
then a proportionate part may be recovered from the debtor; and it Ihould 
be inferted in the inftrument. However, it is not proper to fix a period for 

the fecond loan extending beyond that of the firft loan. This and other 
points may be inferred from reafoning. 



Form of a writing for a price lent , credit given in confederation ofinteref . 

It fhould be a document of the debt, not a document of fale only; be- 
caufe the fale is fhown by the declaration of the debt; for the declaration in 

words 
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words runs thus, ** I borrow the value of this commodity, fo and fo, 
which is bought of you.” It fhould not be affirmed, that it might be drawn 
converfely j and thus the inftrument would be only a bill of fale. Were it 
fo, the debt would not be the chief objebl of the writing , and the claufe fix¬ 
ing the period of repayment and fo forth could not be well arranged. But, 
ffiould it be thought neceffary to authenticate the purchafe, a feparate docu¬ 
ment would be proper. To expatiate in this place would be vain. Sales 
and the like may be fimilarly authenticated by bills of fale : but that ffiould 
be hereafter difcuffed under the head of files and fo forth. 



IX. On ufage in general. 

Doubts, occurring on many fubjeCts, have been folved by reference to 
practice ; a decifion being therefore valid when founded on the practice ob- 
ferved to exift, is not law ufelefs ? Practice, which is founded on law, 
prevails j hence ufage, inconfiftent therewith, mu ft be abrogated. But 
where no exprefs law is found, one ffiould be eftabliffied on approved 
ufage. 

L. 

Menu:—W hat has been pra£lifed by good men and by 
virtuous Brahmanas , if it be not inconfiftent with the legal 
cuftoms of provinces or diftrifits, of claffes and families, 
let him (the king) eftablifh. 

What is not inconfiftent with the ufages of provinces, claffes and fami¬ 
lies, and has been pra&ifed by virtuous and learned Brahmanas, though it 
be law not found in codes , let him eftablifh. 

CuLLtfcABHATTA. 


By the expreffion, “ law not found in codes,” it is intimated, that law 
fhould be eftabliffied on approved ufage: elfe it would have been faid, “ if there 
be no exprefs law.” But the practice of forbearance , which has been intro¬ 
duced by good men, through tendernefs, in corifideration of the debtor’s ina¬ 
bility to pay and fo forth, ffiould not be aboliffied. The ufe of law is only 
to preVent the introduction of multiform practices at the will of men of the 

prefent 
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prefent generation. Where many texts of law are inconfiftent, of many 
interpretations of the fame text are contradidory, ufage alone can be receiv¬ 
ed as a rule of conduft: and pradice, which differs in fome refpeds from 
pofitive ordinances, but is not remote from ancient legiflation, can only bo 
confirmed by its general connexion with law. Confequently that pradice, 
which is conformable to law, is beft; but that, which is inconfiftent therewith 
muft be abolifhed : yet, if that may not be, pradice inconfiftent with law 
muft be neverthelefs retained. But where no pofitive ordinance is found, there 
is nothing inconfiftent with any known law, and in that cafe approved ufage 
alone muft xo.g\Azx.t proceedings. Hence it is faid, “human tradition is not un¬ 
founded.” Still, however, the example of learned and virtuous Brdhmanas 
fhould be followed for the fake of profperity; not the pradice of immoral 
and foolifh ''Sudras and the reft. This and other points may be viewed by* 
a man’s own judgment: and it muft be fo underftood in all matters, not 
in cafes of debt alone. Thus have been difeufled the various forts of in- 
tereft. 
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SECTION III. 

- • - .... •. ; : ..... * 

ON INTEREST SPECIALLY AUTHORIZED AND SPECIALLY 

PROHIBITED. 

‘ I I 

ARTICLE I. 

ON DEBTS BEARING INTEREST WITHOUT AN EXPRESS 

AGREEMENT. 

LI. 

Ca'tya'yana:—Though a loan be made exprefsly without in* 
tereft, yet, if the debtor pay not the fum lent after de* 
mand, but fraudulently go to another country, that fum 
{hall carry intereft after a lapfe of three months. 

“p ■ , . • a 

Uddhara (the term employed in the text) here fignifies money received with¬ 
out a promife of intereft. “ If he go to another country,” if he abandon 
the country in which the creditor refides, that debtor fhould immediately pay 

the fum lent. 

The Retndcara. 

If he abandon the country in which the creditor refides; that is, if he 
go to another country, 

*« After a lapfe of three monthsif it have been demanded, it Jhall bear 
tnterejl at the end of three months. 

The Chintdmeni. 

That is, if the fum lent be demanded but not paid, it bears interejl af¬ 
ter a lapfe of three months from the date of the loan. In this cafe, a loan 
has been amicably made by the creditor without any ftipulation for intereft ; 
it is proper, that no intereft ihould be paid by the debtor while friendly in- 
tercourfe is maintained; but if he do not pay it after demand, the friendly 
' confederation no longer fublifts, and intereft Ihould therefore be paid. In 
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that Cafe it commences at the expiration of three months under the autho¬ 
rity of the law. However, Ihould he fix a near term after the firft demand, 
with the affent of the creditor, and pay it at that term, no intereft accrues: 
accordingly it is faid in a text, which will be cited, “ after more demands 
than one.” But no intereft accrues within three months, even though the 
debt be repeatedly demanded ; for no law has authorized it, 

Ie it be a iked, what fort of intereft ? the anfwer is, intereft at the rate of 
an eightieth part and fo forth, as preferibed by law. But CulLuca- 
bhatta expounds the text of Menu (XLII) as relating to this.cafe $ 

“ intereft exceeding the fixed rates, or thofe preferibed by law, and contra¬ 
ry to, that is different from, intereft agreed on, or, in other words, inter¬ 
eft not agreed on, is invalid and cannot b z exafted: intereft not agreed on 
Cannot be exafted at rates not declared by the law; for there can be no inter¬ 
eft, which is neither fettled by the parties, nor preferibed by law.” Con¬ 
sequently, in a cafe where none was agreed on, intereft fhould be received 
at the rates preferibed by law, in the order of the claffes. So the following 
text ; 

ft * ' ' v ' ' 

LII. 

Vishnu :—After the lapfe of one year, debtors, who have 
not allied fraudulently , muft pay intereft, as allowed, even 
though not agreed on at the time of the loan . 

** As allowed at the rate of two and three in the hundred and fo forth, 
in the order of the claffes. He declares another diftin&ion in refpeit of in¬ 
tereft without a fpecial agreement. 

LIII. 

Vishnu :—Sages have declared it an ufurious mode j yet a 
lender may exa6l five in the hundred. 

“ From twice-born men,” muft be fupplied in the text: hence it is an 
ufurious mode, originating with abject perfons. Menu and the reft have 
declared it fo: this muft be fupplied in the text. Confequently a* lender 

. may 



may exa£t, even from a twice-born man, the intereft which is receivable 
from a man of the fervile clafs, or five in the hundred ; but fuch conduct 
is immoral: and this muft be underftood of a fum lent without any agree¬ 
ment for intereft, and which has been demanded. 

LIV. 

Ca'tyayana declares it:—W hat has been amicably lent for 
life, fhall bear no intereft, until it be demanded back; but 
if, on demand, it be not reftored, it fhall bear intereft on 
its true value at the rate of five in the hundred. 

The rate of five in the hundred, which is mentioned in thefe texts , fup- 
pofes a debtor of a twice-born clafs ; for, if it concerned a debtor of the 
fervile clafs, it would not exhibit an ufurious tranfadtion, but would be a vain 
repetition of the rate of five in the hundred. Hence it is Cu lLU c abH AT t a’s 
interpretation, that, becaufe a lender may exadt five in the hundred from a 
debtor of a twice-born clafs, therefore do fages term it an ufurious way. 

It is, however, proper to confider the phrafe, “ the lender is entitled to 
five in the hundred,” as a mere repetition of the rate of intereft receiv¬ 
able from a debtor of the fervile clafs ; for it is difficult to eftablifh ano¬ 
ther rule of intereft : and the fenfe is, fages have propounded this rate of 
intereft, as the way of moneylending; therefore is a lender entitled to it. 
This may be argued on the authority of Va'chespati Misraj for he 
fays as much in his glofs on a fubfequent text (LVI 2) : and it is proper to 
eftablifh the fame indudtion in the prefent inftance; for there is no differ¬ 
ence : and this intereft fhould be underftood in all cafes where no agree¬ 
ment for intereft was exprefsly made. 

If a debtor, having received a loan free of intereft, go to another country 
after the debt has been demanded, intereft is ordained after the lapfe of three 
months ; the fage alfo propounds intereft in the cafe of a debtor who re¬ 
mains in the fame country. 
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LV. 

Catyayana: —A debtor, who, even reiiding in his owri 
country, pays not the debt after more demands than one, 
{hall be forced, however unwilling, to pay intereft on it, 
though not ftipulated, after the lapfe of one ear. 

Meaning the very fame cafe, Vishnu fays in the text above cited 
(LII), “ after the lapfe of one year.” 

According to Misra, the phrafe “ if he go to another country ” (LI) 
is indeterminate; for, citing the laft text (LV), he fays, all this fuppofes 
payment fraudulently withheld; but, in a cafe void of deceit, the rule of 
Vishnu (LII) is applicable .” Yet* in fadt, a journey to another country is 
equivalent to fraud ; but he, who refides in his own country, is not fuppofei 
to pradtife fraud but only procraftination. Both texts therefore coincide. 
Thus, the two different periods for the receipt of intereft are regulated by 
the pradtice or omiftion of fraud, inftanced in the debtor's journey to a fo- 
reign country, and his refidence in his own country. It is then only confider— 
ed as a journey to another country, when the debt cannot be demanded at 
the place where the debtor refides ; not when he merely quits the village, 
and fo forth. Even though both parties refide in the fame town, yet if the 
debtor abfeond whenever he fees the creditor, it is the fame with a journey to 
another country. Or, if both refide in a foreign Country, it is a refidence 
in the fame country. Hence both texts coincide in conjidering the fraudu¬ 
lent intent of the debtor : and, if a debtor, from whom payment is demand¬ 
ed, go to another country after appointing a time of payment, and returning 
pay the fum at the time appointed, there is no fraud; 

Pays not” (LV); 4 the debt, or principal fum,* fhould be fuppliedin 
the text. “ After more demands than one;” after repeated demands. 

The reading approved by Chande'swara is avahet inftead of ah are t; fill 
the meaning is “ muft pay to the creditor.” Confequently, the afeertained 
fenfe of the text is this ; in the cafe of a loan made through friendfhip, if 
it be not paid after demand, and any fraud be pradtifed, intereft, though 
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not previouJJy agreed on, accrues after the lapfe of three months; but, 
if no fraud be pradifed, after the lapfe of one year. 

LVI. 

Ca'tyayaha Should a man, having bought a marketable 
commodity, fraudulently go to another country, without 
paying the price of it, that price fhall bear intereft after 
three feafons, or fix months. 

2. Even without a journey to a foreign country , a depofit, the 
balance of intereft, a commodity fold, and the price of 
a commodity purchafed, not being paid or delivered alter de¬ 
mand, fhall bear intereft at the rate of five in the hundred, 
if the debtor be a Sudra.* 

The third meafure of the fecond verfe is read in the Chintdrneni, Tacby- 
amdnonacheddadyat, inftead of Tacky amdnamadattanchtt ; (it makes no change 
in the fenfe). 

Should a wan , having taken a marketable commodity or vendible thing, 
fuch as cloth or the like, go to another country, that is abfcond, without 
paying the price of it, that price jhall bear intereft after three feafons, or fix 
months. What intereft ? The fage fubjoins it, “A depofit &c. fhall bear 
intereft at the rate of five in the hundred” (LVI a). The prohibition of 
intereft on a depofit and on the price of a commodity will be explained as 
reft rifted to a depofit and price not demanded. “ Balance of intereft;” the 
compound term is in the form of appofition called tatpurujha. Such is 

Misra’s opinion. 

The terms may be joined in the form called Carmadhdraya; “ intereft 
and the balance of it;” for this appofition is preferable. If itbeafked, 
balance of what ? the anfwer is fuggefted by the neareft term, balance of 
intereft. Such is Chandeswara’s interpretation. But it may be quef- 


* The lad verfe is again cited in Book II# chapter I# v, XXXII. 




tioned, 




tioned, why the terms Ihould not be explained, in the appofition ttamesd 
Carmadharaya , “ remaining intereft.” 

Here it ftiould be remarked, that, according to many commentators, the 
period when the principal is doubled, excepting this cafe of periodical in-» 
tereft, is the time when the debt fhould be paid by the debtor, and intereft be 
received by the creditor. If a debtor do not pay it, although it be then de¬ 
manded, but put off payment, faying, “ it {hall be paid to-morrow, or it 
Ihall be paid the day after to-morrow,” in that cafe, legal intereft accrues 
after fix months : “ balance” is here a general inftance. According to 
others, if an honeft debtor, being then unable to difcharge the debt, ftipu* 
late intereft and renew the contract, intereft commences from that date, and 
is wheel-intereft: fince intereft is here ftipulated, the rate of two in the hun¬ 
dred, and fo forth, is not applicable to this cafe* 

Or it may be thus explained ; if a balance of intereft only be due, there 
is no wheel-intereft : for this reafon the word “ balance” is here employed* 
But, if the whole intereft be due, intereft alfo accrues after the lapfe of fix 
months, under the rule exemplified by the cafe of the ftaff and bread. * 
But, if the intereft have been paid, and the principal only be due, it bears 
no intereft, however long it remain unpaid (XLIII). In this cafe it muft 
have been particularly fpecified by the parties, “ that, which remains due, 
is the principal; this, which is paid, is the intereft”. In the cafe of periodic 
cal intereft alfo, if it be not regularly paid month by month, this text (LVI) 
is applicable. 

“ A commodity fold, and the price of a commodity purchafed (cray- 
am vicrayam f); ” That which is purchafed (criyate) is (craya) the com¬ 
modity ; that, for which a vendible commodity, as a cow or the like, is 
fold (vicriyate), is (vie ray a) the price. Here alfo three feafons are under- 
ftood. Therefore, on a bailment, on the balance of intereft, on a ven¬ 
dible commodity, and on the price of a commodity, if they be demanded 

* The rule may be thus expreffed ; “ the greater includes the lefs.” The example alluded to is this j 
one bids another throw away the bread touched with the ftaff ; of courfe the ftaff was no lefs to be (bun - 
ned, than the bread it had foiled. 

+ In the ufual acceptation, the fenfe would be purchafe and fal?< 
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and not delivered, intereft mu ft be paid after fix months, at the rate of five 

in the hundred, by a defaulter of the fervile clafs; for it coincides with the 
rate preferibedfor that clafs (XXIX 2). 

Misra. 

Some h'dld, that, if three feafons muft be alfo underftood in this text* 
the preceding text would be fuperfiuous ; it is therefore proper not to con¬ 
ned the terms with the three feafons there mentioned. How then is the 
period determined, when intereft fhall commence on the balance of intereft 
and fo forth ? Being mentioned in the fame text with the price of a commodity , 
interef commences on thefe, as on the price of a commodity, after three feafons. 

That fliould be queftioned * for, fince the phrafe muft be feparately re¬ 
ferred to “ depofit” and the reft, there is no difficulty in this conftruftion 
of the text, “ on the price of a commodity (vicraya) intereft accrues after 
three feafons.” Why has not the fage inferted in this text, “after three 
feafons,” and, “ go to another country,” and omitted thofe terms in the 
preceding text ? The objection is not admiffible, for with fages there can be 
no cxpoftulation. 

By faying, “ muft be paid by d defaulter of the fervile clafs,” it is efta- 
blifhed,' that, in the cafe of amicable loans, intereft at the rate of five in the 
hundred fhall only be paid by a ''Sudra ; for intereft on fuch a loan, and on 
depofits and the reft, can only be payable by him, after the lapfe of three 
months, and fix months refpe<ftively. Therefore a man, who, after re¬ 
ceiving the price of the cow, does not deliver that cow when demanded, 
though fold by him, and a purchafer, who does not pay on demand the juft 
price of a commodity purchafed, muft pay intereft at the rate of five in the 
hundred and fo forth, in the inverfe order of clajjes. 

1 he Retrtacara. 

Tor a feries may be either diredt or inverfe. 

Does the cow, or the price of the cow, bear intereft at the rate of five 
in the hundred ? It is the fame thing; for, fince a cow cannot be divided, 

it 




it is only her value that is divided, as has been already mentioned. If a 
man, having bought a cow, go to another country without paying the 
price, muft the cow or the price be delivered with intereft after three 
months ? It is laid, the price only muft be paid with intereft j for, after 
the purchafe, the cow became the property of the purchafer. Accordingly, 
on religious occafions, people difmifs bulls and the like, which they have 
purchafed for a price promifed but not yet delivered. Purchafe is only for¬ 
feited by neglecft during a fpecifick time. To expatiate would be vain. 
But he, who, having fold a cow and received the price, doss not deliver 
the cow fold, muft give her with intereft after fix months. 

In the preceding text a demand muft be abfolutely underftood: if the 

thine be demanded but not delivered, it bears intereft j not, if no demand 

be made. Again ; under the expreflion “ go to another country” (LVI i) 

intereft after three feafons is ruled, if fraud be pradtifed, by the fame rea- 

<• 

fonine with that above ftated. 

O 

LVII. 

Catyayana:—But he, who, having received a chattel lent 
for ufe, goes to a foreign country without reftoring it, 
muft pay intereft, according to the value of it, after three 
feafons or fix months, 

“ A chattel lent for ufe” (yachttaca) ; a thing intrufted to him. 

The Retnacara. 

Meaning ornaments or the like for decoration, which a man, afking 
(yachitwa) from any perfon, has obtained. In regard to this, the fame 
practice prevails with that refpedting other bailments. 

But Misra fays, the following texts of Na'reda concern chattels in¬ 
trufted for ufe. 

LV 1 II. 

Nareda:—'There {hall be no intereft, without a {pedal 

C c agreement, 


agreement, on valuable things lent through friendfhip for 
uje, not for confumption; but, even without agreement, pro¬ 
perty fo lent bears intereft after half a year; 

2. This is declared to be the legal rate of intereft on ami¬ 
cable loans. But the rate of intereft, which has been men¬ 
tioned, is confidered as ufury on grain. 

He thus expounds the texts : the word “ give” here fignifies intruft or 
lend for ufe ; there is not confequently any contradiction to the text above 
cited (LI). 

Such being the cafe, it is made evident, that a loan for ufe, which is 
fimilar to a depofit, bears intereft after fix months, if it be not reftored on 
demand. But the text of Na red a is cited by Chandeswara, after dif- 
cuffing loans for ufe, with the text of Vishnu (LII) interpofed. This 
opinion is thereby intimated; a loan advanced free of interef , in confe- 
quence of fome apprehenfion from human caufes, bears intereft in three 
months after it has been demanded; but a loan, which is advanced through 
friendfhip, bears intereft in fix months after it has been demanded. The 
text of Catya'yana (LIV) is cited in the Vivada Chintameni, and by 
Collucabhatta, for this import; and this text muft be fimilarly ex¬ 
pounded. This obfervation of fome lawyers is not well founded : for 
Chande'swara has thus arranged the compilation : infertingall the texts 
of Ca'tya'vana, he quotes texts of other fages; elfe, if the text of Ca'ty- 
/yana (LIV) had the fame import with that of Na'reda, it would be 
wrong to interpofe another. Therefore Misra’s interpretation fhould be 
deemed right in this inftance. 

The term “ without agreement,” which occurs in both hemiftiches, 
fignifies “ not in any manner exprefted in, words,” that is, not ftipulated : 
hence, if intereft have been expreffed by the borrower, the creditor may 
exaCt fome interef. “ Without agreement” may be explained without a de¬ 
claration of its bearing intereft, without any ftipulation of intereft; for the 
particle A' is explained by Am era, afient or promife. Or the term 

might 


might fignify “ intereft not fettled with the confent of the borrower,” and, 
as here ufed, “ that, which has not been fettled to bear intereft with the 
confent of the borrower.” 

“ Usury on grain” (LVIII 2); on grain lent without any agreement 
for intereft, but not repaid on demand. The rate of intereft, which has 
been declared by fages, fuch as twice the principal and fo forth, is deemed 
ufury. On a loan advanced with a declaration, that intereft fhall on no 
account be received thereon, fhould the creditor afterwards require intereft, 
from the circumftances of the times, or in confequence of a breach of pro- 
mife, no fuch intereft is allowed : though not declared by the text of any 
fage, this may be deduced from reafoning by wife invejligators. 

According to Misra, intereft accruing, in all thefe cafes, after the 
lapfe either of three, or of fix months, muft be underftood of payment 
fraudulently withheld ; but, if no fraud be pra< 5 tifed, intereft commences 
after the lapfe of a year, under the rule of Vishnu above cited (LIV). In 
fa<ft a journey to another country indicates fraud; and another country is 
that, during the debtor’s refidence in which the creditor cannot demand 
payment of the debt; herein Misra and Chande'swara concur. But 
according to Chande'swara a debtor offends not by going to another 
country on urgent bufinefs, as has been already noticed. In the cafe of 
a commodity purchafed and the reft, intereft alfo commences after the 
lapfe of a year, if the debtor have not gone to another country; this is 
deduced from the exprefiion in the Vivdda Cbintdmeni , “ in all thefe cafes 5” 
and is not difallowed by Chande'swara, Cullucabhatta and the 
reft. 

On a loan made without intereft, and of which payment is withheld af¬ 
ter demand, intereft accrues at the end of three months; on other things 
fraudulently withheld after demand, fuch as a depofit, a bailment for 
ufe, or the like, intereft accrues at the end of fix months; but not 
reftored through inability, and fubmiflively refufed, they bear in- 
tereft after the lapfe of a year. Such is the opinion of Chandeswara, 
Cullucabhatta, Misra and others. If payment be withheld by one 
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taking the protection of fome perfon who may awe the creditor, how foon 
intereft commences in fuch a cafe, is not exprefsly faid by any author. 

According to the Mitacjhara , intereft is in fome cafes due without a 
fpecial agreement, as is declared generally by Nareda (LVIII); but re¬ 
marking, that intereft without a fpecial agreement is in certain cafes pro¬ 
hibited,” the author of the Mitacjhara fubjoins, as a particular rule, the text 
fubfequently cited (LXXI). Confequently, from the feveral applications 
of the general and particular rules, interefl without a fpecial agreement, ac¬ 
cruing at a certain period on loans advanced free of intereft, appears obvi- 
oufly fuggefted ; but no intereft, without a fpecial agreement, on the price 
of a commodity and the reft. That, however, is not fatisfaCtory j for intereft 
without a fpecial agreement is allowed on things amicably lent j and fines 
and the reft would be vainly included in the fecond text (LXXI). This 
text, therefore, is not oppofed to the preceding text (LVIIIj; but it re¬ 
trains a purchafer, who covetoufly demands intereft at the fame rate with 
loans, becaufe a commodity purchafed by him has long remained with the 
feller. Accordingly the text of Ca'tya'yana (LVI 2) has a fimilar im¬ 
port ; and the fame rule fhould be underftood in regard to the price of a 
commodity purchafed. 

In this glofs the third meafure of the text of Ca'tya'yana (LVII) is 
read “ after the lapfe of a year,” inftead of, “ after three feafons.” Con¬ 
fequently, fhould a man, who has received a loan exempt from intereft, go to 
another country before it be demanded, he Jhall pay intereft after the lapfe of 
one year (LVII); but, if he go to another country without reftoring it after 
it has been demanded, he fall pay intereft after a lapfe of three months (LI). 

The word “ ydehitaca ” muft fignify a loan in general, inftead of a chattel 
lent for ufe, for this text (LVII) is infertcd after ftating the text firjl cited (LI). 

If one, who remains in his own country, do not pay the debt after a de¬ 
mand, it bears intereft from the date of the demand ; for the text of Ca'- 
tyayana (LV) does not fpecify a period. 

According to this glofs, what is the purport of the text of Na|reda 
(LVIII) ? The anfwer is, two cafes have been declared according as the 
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debt has, or has not, been demanded from one, who goes to another coun¬ 
try ; in regard to him, who refides in his own country, one cafe has been 
declared, that is, the caje where the debt has been demanded •, it is proper 
to refer the text of Naked a to the cafe of one, who refides in his own 
country, but from whom the debt has not been demanded. Were it fo, 
what would be the rule where a demand was made after a lapfe of feven 
months ? In reply it is alked, why does the creditor negledt intereft, to which 
he is entitled, under the authority of the text, after the lapfe of fix months? 
if through tendernefs he exaft not intereft, the debtor need not pay it. 

On this expofition, the text of Vishnu (LII) concerns one, who has re¬ 
ceived a loan for ufe, and goes to a foreign country before it has been de¬ 
manded ; and the text of Ca”tya“yana. (LVI) ordains intereft, after fix 
months, on depofits and the like not rejiored after demand. According to this 
interpretation, if ornaments or the like be alked and obtained for a nuptial 
feftivity or the like, they are fimilar to a depofit, and are not loans, for 
they are ftated by Ya~jny awalcya with depofits (Book II, Chapter I, 
V. X). But if an agreement were made, at the time of receiving a loan ex¬ 
empt from intereft, or the like, in this form, “ it fhall be reftored by me 
at the end of one year;” in this and fimilar cafes, if the thing be not re¬ 
ftored after the period has elapfed, it then bears intereft; and not after fix 
months. This and fimilar rules may be deduced by the wife from argu¬ 
ments confiftent with common fenfe. But the author of the Mitdcjhara is 
revered by Chande'swara and the reft, and is more ancient than they. 
Of the two opinions which fhould be rejected, which adopted in practice, 
muft be determined from the difference of times and of places. 




Dd 


ARTICLE 




<SL 

( no ) 

ARTICLE II. 

ON THE LIMITS OF INTEREST. 

LIX. 

Gotama :— The principal can only be doubled by length 
of time, after which interefi ceafes. 

That, which is lent (prayujyale ), is (prayoga) the principal. The mo¬ 
ney lent can be doubled, that is, can only be doubled ; elfe it would be 
ufelefs to declare, that twice the principal may be received on account of 
the length of time clapfed. By the word “ only’ 5 it is forbidden to receive 
more than twice the principal. Accordingly Chandeswara fays, the 
word “ or ” in a text already quoted from Vr'ihaspati (III) is indefinite, 
and alfo fuggefts a debt doubled or the like. “ By length of time;” 
counting from a period fomewhat lefs than fufficient to double the princi¬ 
pal, interefi: ceafes if the debt remain longer due. This is meant in a text cited 
from VrThaspati (XXVI). Elfe the mention of double the principal in a. 

text of law propounding right and wrong would be ufelefs. Phe text cited 

from Harita (XXX) makes this evident; for the verb there ufed (fan - 
fhd) fignifies fops or “ bears interefi: no longer:” and this interefi:, fuffi¬ 
cient to double the principal, is the higheft interefi: receivable on gems, 
gold , and the like, not on grain or the like, for fuch limitation of interef on 
grain and the ref is oppofed by a fpecial text, which will be cited. 

Chande swara remarks, “this concerns a loan of valuable things in 
general:” by the term “ in general” it is declared, that this text is a gene¬ 
ral law j it follows, that fpecial rules are thereby oppofed. Accordingly 
Misra declares the full meaning; “ this concerns gems, gold, and the like, 
as ordained by Ca'tya yana.” 

LX. 

Catyayana: — For. gems, pearls, and coral, for gold and 
filver, for cloth made of cotton the produce of fruit, or made 
of filk the produce of infers, or made of wool the produce 
af fheep, the interefi flops when it doubles the debt. 

• “ Stops 



*« S^ops when it doubles the debt $** accumulates no further. **■ Coral,” 
expreffed in the plural, implies “ and the' reft,” by which fhells are in¬ 
cluded in the text ; for Hari'ta declares, that intereft ceafes when it has 
doubled the principal at the rate of eight panas in twenty-five puranas. 
fPurdna is a name for a certain number of fhells). This induction is con- 
fiftent with practice; and it is proper, that double the principal be the 
limited accumulation on fhells, fince no fpecial rule has been declared. It 
is the fame in refpedt of conchs and the like. 

“ Of the produce of fruitas cotton and the like. “ Of the produce 
of infe&s;” as filk and the like. “ Of the produce of fheep;” as blankets 
and the like. 

The Retndcara. 

LXI. 

Menu, dating generally, that “intereft on money received at 
once, not month by month, or day by day, as it ought., muft never 
be more than enough to double the debt, that is, more than 
the a mount of the principal paid at the fame time,” adds a fpe¬ 
cial rule; — On grain, on fruit, on wool or hair, on beafts 
pf burden, lent to be paid in the fame kind of equal value , 
it muft not be more than enough to make the debt quin¬ 
tuple.* 

“ Grajk;” as rice, barley or the like. “ Fruit” ( yada ) or any thing 
produced from trees. Here “ trees” is merely illuftrative, for “ the pro¬ 
duce ( yada ) of a field” occurs in a text, which will be cited from Go- 
tama (LX.II). “ Wool or hair,” what is afforded by fheep, cows and the 
like, as wool, cow-tails and the like; as appears from the derivation of the 
word {lava) what is thorn \luyate). 

The Retndcara . 

What is fhorn ( luyat'e ) is wool or hair ( lava ), fuch as wool and other 
hair on the body (Ionian). Cullucabhatta. 

* The firft hemiftich has been already quoted (XLIII). * 


“ Hair” 





“ Hair” [lava); any thing to be fhorn ( lavarnyam ), except wool; that 
is, hair on the body ( loman ) and the like. 

The Vivada Chintameni. 

** Wool or hair” [lava); cowtails and the like. 

The Dipacalica. 

“ Wool or hair” [lava) ; the fleece of fhecp, the pod of mufk-deer, 
and the like. 

The Mitarjhara. 

All therefore agree, that the word “ lava ” is fynonymous with lomari, 
being derived from the fame crude verb [lu, cut or fhear). But Misra 
thinks, hair other than that of fheep is meant in the text of Menu, be- 
caufe it is oppofed by the text of Ca'tya yana (LX). But according to 
the Retndcara and the reft, this text (LX) concerns cloth alone ; it is almoft 
exprefsly faid fo by ChandeWara. 

“ Beasts of burdenemployed for tranfport, as horfes and the like. 
On thefe, the intereft of the loan mult not exceed the quintuple ; with the 
principal it muft not amount to more than quintuple ; it can produce no 
more. That the quintuple includes the principal is thus inferred: as it is 
declared, that a debt is doubled in fifty months, and accumulation then flops ; 
that is, intereft ceafes; and confequently the principal is one part, and the 
intereft another part, which united make the double fum ; fo, in this cafe 
alfo, by parity of reifoning, the principal is one part, and the intereft four 
parts, which united make the whole quintuple fum. Accordingly, any fuch 
debtor, who has borrowed grain or horfes valued at a hundred pieces of mo- 
ney, for interef at the rate of two in the hundred, however long the period 
of debt tnay be, can only be liable to pay grain and the like amounting in 
value to five hundred pieces of money, and no more. 

The Retndcara. 

Here the rate of two in the hundred is a mere example; on a loan fe- 
cured by a pledge alfo, where the rate of intereft is an eightieth part of the 

principal 


principal by the month, the intereft can only double the principal which con- 
lifted of gems, gold or the like; and, by parity of reafoning, it can only 
make the debt quintuple, if it confided of grain or the like: for no other 
limit of intereft is found in the codes of law. Vr ihaspati (XXVI), de¬ 
claring that the principal is doubled even in the cafe of a loan fecured by a 
pledge, ftates that alone as the limit of intereft; and it concerns gems, gold , 
and the like, for it has the fame import with the text of Catya'tana 
(LX). 

On this it fhould be remarked, fay fome lawyers, that the rule regards 
priefts only; but, if the debtor be of the military or other clafs, intereft muft 
make the debt treble, quadruple, or quintuple, in the order of the claflcs : 
elfe it would be a great difparity, that intereft payable by a ''S&dra fiiould 
ceafe after twenty months; and, payable by a Brdhmana', after fifty months. 
That is wrong; for no fage has mentioned intereft on gems, gold, or the 
like,'more than fufficient to double the principal. As intereft on a loan fe¬ 
cured by a pledge ftops at the end of fix years and eight months, but, if 
there be neither pledge nor furety, at the clofe of fifty months ; fo, if the 
debtor be of the facerdotal clafs, intereft ftops at the end of fifty months, 
but, if he be of the fervile clafs, at the end of twenty months ; there is no 
unjujl difparity. 

Interest on grain or the like makes the debt quintuple in fo much 
time, as is fufficient for intereft to become equal to four times the debt, 
whether at the rate of an eightieth part and fo forth, .if a pledge or the like 
have been given, or at the rate of two in the hundred and fo forth, if there 
be neither pledge nor furety; not in fo much time, as would make other debts 
double: elfe, fince the law ordains monthly intereft at the rate of an eight¬ 
ieth part and fo forth, fomething lefs than twice the principal would be 
received on grain or the like, if the period elapfed were one day fhort of 
eight months above fix years, but five times the principal would be received 
on grain and the like if the eighth month were completed; which would be 
a great difparity. Since fifty months and various other periods are not ruled 
univerfally , it is proper to affirm, that intereft ceafes at thofe periods refpec- 
tively t when it has rifen to fo many times the principal. 
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LXII. 

Go'tama :_Interest on milk or curds, on the hair of goats 

and the like , on the produce of a field, and on beafts of 
burden, {hall rife no higher than to make the debt quin¬ 
tuple. 

Wit at is produced from cattle (pas 6 rupajdyat e) is (pasupaja) the pro¬ 
duce of cattle, fuch as milk and the like, excepting however ; clarified butter. 

The Chintdmeni . 

In the Retndcara a glofs is found, “ milk, clarified butter and the like.” 

It is liable to objection; for intereft making the debt o&uple will be decla¬ 
red for clarified butter. 

« Hair” ( lomari ); wool j for Amera explains wool, the hair of fheep 
and the like. 

*t The produce of a field;’* fruit produced from a field, as barley, wheat, 
plantains, mangos and the like. 

The Retndcara. 

It is alfo proper to include grain in general under this term. Intereft on 
grain, making the debt quintuple, is declared by Menu and Got ama j but 
by Vrihaspati it is declared to make the debt quadruple. 

LXI1I. 

Vrihaspati: — On the precious metals or gems the intereft 
may make the debt double; on domes and inferiour me¬ 
tals, treble; on grain, quadruple; fo on fruit, beafts of 
burden, and wool or hair. 

" Precious metalsgold and filver. 

The Retnacara. 

It Is a general expreflion comprehending gems and the like; for the rule 
coincides with that of Catyayana (LX). The 



The term “ inferiour metals” lignifies all other minerals except gold.or 
jfilver, namely copper and the reft. 

The Retnacara . 

Exclusive alfoof gems and the like; for otherwife it would contradict 
Ca'tya'yana. It is ordained by this text (LXIII), that intereft on grain, 
fruit, hair or wool, and beafts of burden, may make the debt quadruple. 

LX1V. 

Vishnu, cited in the Retnacara: — On precious metals or 
gems , the higheft intereft fhall make the debt double ; on 
cloth, treble; on grain, quadruple; on fluids, ottuple: on 
female Haves or cattle, the offspring fhall be taken as 
intereft. 

On female flaves and the like, and on cattle, fuch as cows, female buf¬ 
faloes and the like, which the owner, unable to maintain them, has lent 
to fome perfon that they may be fupported and bear offspring, allowing 
as the confederation of their fupport the milk of the female quadrupeds , or the 
fervice of the female flaves, and which have remained long with him, the 
offspring fhall be the only intereft; that is, no other intereft fhall be taken. 

Chande'swara. 

The text fhould be read, “ on grain treble, on cloth quadruple;” by 
which the remark of Chande'swara is juftified ; “Vishnu, Vas'isht’ha 
and Ha rita declare, that intereft on grain may make the debt treble.” 

f~\ " ' " ' ' ff 

Before the phrafe, “ on female flaves and cattle, the offspring fhall 

be the intereft,” “ on fluids oCtuple” has been omitted by the errour of 
the tranferiber; for it is found in the Vivdda Chintdmeni, and the fame is 
propounded by Ya'jnyawalcya. “ Fluids” intend fait, [though cryf- 
tallized) and oil and fimilar commodities. 

LXV. 

Yajnyawalcya:—The offspring of female flaves ot cat¬ 
tle 
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tie Jhall be taken as interejl; on fome fluids the higheft 
accumulation through intereft may be eight times as much 
as the principal; on clothes, grain, precious metals or gems, 
it may be in order four times, three times, or twice as 
much as the articles lent. 

• 1 


The offspring of female Haves or cattle, taken as (vrtddhi) intereft, or 
increafe in its accepted fenfe, is not the higheft legal intereft Q paramavrid - 
dhi), for the term is explained by authors according to its derivative fenfe 
(varddhana) increafe in general (from the crude verb vridb, grow) : the 
offspring of cattle and of female Haves is the only intereft; it is poffible, 
that cattle and female Haves lhould be lent by one, who is unable to 
maintain them, and who wifhes they fhould be fupported and bear 
offspring. 

The Mitdcjhcra. 


''Si/eapa'ni, in his commentary on Ya jnyawalcya, fays; fince 
there can be no other intereft on female goats and the reft, and on female 
Haves and the like, placed as pledges, their offspring is the only intereft. 
The higheft intereft on oil and the like lent at intereft, being added to the 
principal, makes the debt odtuple, and accumulates no further. 

Thus, according to fome opinions, cattle and female Haves are not 
conHdered in fuch a cafe as conftituting a debt; and it is intimated in 
the glofs of the Mitdcjhara , that they do not conftitute a debt: fince 
they belong to the original mafter alone, they do not fall under the 
defeription of debt. Yet, if female Haves and the reft be at any time 
accepted as loans by any perfon; then the limit of intereft fhould be 
deemed the fame as on gems, gold , and the like; for no fpecial rule 
has been delivered. 


“ Cattle” is underftood in the feminine gender from the contigu¬ 
ous term “ female Haves hence it is is rightly expounded, female goats 
and the like, and cows and female buffaloes and the like : in fadl the 
term “ igmUt Jlaves” is a general illuftration. 
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LXVI. 

Vasisht’ha:—Gold, filver and gems may be doubled; 
grain trebled; fluids, as fvgar juft expreffed and the like , are 
under the fame law with grain ; and fo rare flowers, roots, 
and fruit : what is fold by weight, except gold and the like , 
may make the debt eight fold. 

(t Fluids;” the juice of fugarcane and the like : thefe alfo are tre¬ 
bled. 

The Retnacara. 

It is expounded, juice of fugarcane and the like, becaufe it will be de¬ 
clared, that oil, fait and fimilar commodities are increafed eight fold. 

“ And flowers, roots, and fruit;” by the particle “and” the phrafe is 
connected with the word trebled, to which the fenfe of the text reverts : the 
conftru&ion therefore is, ** fo flowers, roots and fruit are alfo trebled.” 
Ciiande'swara gives a fimilar expofition. In the Vivada Chintameni it is 
obl’erved, that intereft on the produce of fruit, infedts and fheep, and on 
flowers, roots and fruit, is declared by Catya'yana (LX), and by Va- 
sisht’ha (LXVI), to make the debt double, and treble. The pafiage at 
large will be quoted from Misr a in another place. 

“ What is fold by weight;” literally, what is held in thefcale; namely, 
at the time of fale for the purpofe of determining its quantity; and that is 
camphor and the like. Although gold and the reft be likewife fold by weight, 
yet they cannot be intended by the text, becaufe a fpecial law, limiting ac¬ 
cumulation to twice the principal, oppofes that conjlruhlion. 

Interest on grain trebles the debt (XLIV 2). Grain may be doubled 
at the time of harveft, that is, when new grain is gathered; it may be dou¬ 
bled at that feafoa, even within two or three months from the date of the 
loan. But, if not repaid at the feafon when new grain is gathered, it is 
trebled, and bears no further intereft. “ So may wool &c.” wool and cot¬ 
ton bear the fame intereft with grain. “ Fibres of grafs,” or reeds, ?nd grafs 
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and the reft, may be i'ncreafed eight fold in one year. Such is the fenfs of 
the text (XLIV 2 ). 

The Retnacara. 

From this glofs it follows, that intereft on grain only trebles the debt. 

1 * ^ 

Confequcntly, Vishnu, Ya jnyawaecya, Vasisht’ha and HaYuta 
propound the limit of interejl on grain at three times the principal. But this 
contradicts the accumulation ftated in the texts of many fages, “three times, 
four times, and five times the principal." 

On this point Misra fays, if the price of grain, after the crop is pro¬ 
duced, have fallen below the price it bore at the time when it was lent before 
the harveft, the debt may be trebled; if the price be more reduced, qua¬ 
drupled; if ftill more reduced, quintupled; but, when the price has fallen 
very little, the debt is only doubled: and he expounds the text (XLIV 2 ) 
otherwife, as will be mentioned. According to this glofs, it appears from 
the circumftances mentioned, “ lent before the harveft, and repaid at the time 
of harveft,” that the limits of intereft are not Hated in the text: confequent- 
ly, when intereft is received at the legal rate of an eightieth part and fo forth, 
how far does accumulation extend ? To this queftion there is no anfwer. If 
it be affirmed, according to this expofition, that intereft doubling or trebling 
the debt is oppofed to the rate of an eightieth and fo forth, then it con¬ 
tradicts the Retnacara; for there intereft is ftated at two in the hundred and 
the like, and it is inconfiftent with reafon to admit a different rate of intereft 
upon grain from that, which is prefenbei for other articles. This and other 
objections may be fuggefted. 

The author of the Retnacara reconciles the feeming inconfiftency of fuch 
forms of interejl , by diftinCtions relative to the good or bad qualities of the 
borrower, and the differences of time and place. n Su'l a pa'ni holds, that 
the texts fhould be expounded according to the length or fhortnefs of the 
period elapfed, In the Vtvada Chintcuneni fcveral modes are ftated. 

The opinion, intimated in the Retnacara , is, that intereft on grain doubling 
the debt at the time of harveft, fimilar intereft on wool and cotton, and 
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intereft: on reeds, grafs and the reft making the debt o&uple in one year, 
concern debtors of mixed claffes j for, ftating the firft text of Ha'ri'ta 
(XXXIV and XLIV i)as intending borrowers of mixed clafies, the author 
cites the other text (XLIV z) prefacing it with the word “ fo:” elfe, if it 
only concerned the limits of intereft, it would be incongruous to cite it under 
that other title. Accordingly, in his glofs on the text of Ca”tya"yana 
(LX), he expounds “ produce of fruit” cotton and the like. But intereft 
trebling the debt is ftated as the limit of intereft* for that coincides with the 
text of VasTisht’ha (XLVI). 

It is faid, intereft on reeds, grafs and the reft makes the debt odiuple. at 
the clofe of one year ; what is the accumulation on produce of felds, and on 
beafts of burden and the like ? The anfwer is, when twice the principal is the 
limit of intereft, there the order of claffes is fuppofeds in other circumftances, 

•the rate of intereft on produce, on beafts of burden and the like, is different •, 
and the rate affumed is that, which is propounded by Harita for reeds, 
grafs and the reft ; fince it is a rule, that a conftru&ion of law, eftablifhed in 
one cafe, is alfo applicable to other cafes, unlefs there be a fuff-cieni obje&ion. 

As an accumulation railing the debt eight fold at the clofe of one year is de¬ 
clared to be the limit of intereft on clarified butter and the reft, fo five fold is 
the limit on produce, beafts of burden and the reft. But, in fa<ft, fince there 
is no law to ferve as authority for fuch an inference, the rate of an eightieth 
, part, and fo forth, on produce, beafls of burden and the reft, fihould be received 
from men of mixed claffes, as well as from Brahmanas and the reft. Such is 
the principle of the law. 

But, in the cafe of Brahmanas and the reft, three times, four times, and 
five times the principal (to be eftablifhed according to the qualities of the 
debtor), at the fame periods, in which intereft may accumulate at the rate of 
an eightieth part and fo forth fo as to double the principal which has been 
lent to men of mixed claffes and made payable at the time of harveft, fall un¬ 
der the defeription of ftipulated intereft, and are therefore immoral. Not 
being ftipulated in a time of extreme diftrefs, would it not be intereft which 
need not be paid ? It might be fo ; but it would, be paid by the debtor, that 
he may be able to borrow again. Such is the principle of the law. In' faft, 

having 



fcaving been fettled by many former debtors, it mull: be now paid, though not 
ftipulated in a time of extreme diftrefs ; as has been already mentioned. When 
the borrower himfelf fixes the rate of intereft, then only is it required, as a 
condition , that it Ihould be ftipulated in a time of extreme diftrefs. 

1 ' * 

But Misra expounds the text or Harita (^XLI/ 2), fince “ a year 
may fuggeft other periods, fitch as fifty months and the like, if the principal 
lent in kind be alone confidered, it may be doubled or trebled, or, as ftated by 
other fages, quadrupled or quintupled ; the intereft is regulated by the price. 
As an inftance of the variation of intereft with the difference of price, he ad¬ 
duces the text of Menu (XXXIII); and he reads the text of Harita 
(XLIV 2) grain may be doubled, “if the principal alone be confidered'' (mule) 
inftead of grain may be doubled “ at the time of harveft” (lull). 

On this feme remark, that with all debtors grain is doubled at the time of‘ 
harveft, that is, when new grain is gathered; by this fpecial rule the rate oi 
an eightieth part and fo forth is barred : but intereft for one or two months 
muft be regulated by proportionate fubdivifions; and the hxgheft intereft 
makes the debt three fold. Such is Ha'rita’s meaning; and the apparent 
contradiction to the texts of other fages muft be reconciled as before. . “ So 
wool and cotton;” intereft on thefe alfo doubles the principal, and precludes 
of an eightieth part and fo foith. I o the queftion, when does tae 
principal become doubledf the fage replies “ in one year.” He fubjoins the 
limits of intereft on grafs, reeds and the like ; “but grafs &c„ may be in- 
creafed eight fold.” 

That is not accurate ; for men of the commercial clafs and the like would 
be liable to repay grain doubled at the time of harveft. Thus, were fuch 
the rule, a mercantile man, borrowing grain in the month 01 AJhda ha to 
the quantity of a hundred thoufand prajl'has , for the purpofes of commerce, 
would be fubjeft to commercial lofs by repaying twice the grain borrowed ; 
which is contrary to reafon. But there is no objection to the rule, fo far as 

it concerns men of mixed clafies not qualified for trade, aithougn unable to 

fubfift by other modes. To eftablifh a different rate of intereft on grain, wool 

and cotton from that preferibed on all other articles, is contrary to reafon. 

Accordingly 
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Accordingly this glofs is ftated in the Retndcara on the text of Menu (LXI); 

«* any fuch debtor, who has borrowed grain or horfes, valued at a hundred 
pieces of money, on intereft at the rate of two in the hundred, &c.” At 
the time of harveft, grain, wool and cotton is doubled ; at the expiration of 
a year, it is only trebled. By the particle ** only” the rate of an eightieth 
part and the like is prohibited. But grafs and the reft may be increafed 
eight fold. Although the limits of intereft, extending to four and five times 
the principal, might be reconciled in the fame mode, by expounding the text 
as relating to debtors of mixed clafles only, and by diftinguifhing moral and 
immoral exactions yet, not having been ftated by any author, this cannot be 
admitted.' 

It muft, however, be examined how the limits can be regulated on the 
cheapnefs or dearnefs of grain. This difficulty is thus reconciled ; fince it is 
ffiown by the particle “ only,” in the text of Harita (“or trebled only,” 
XLIV 2), that the natural limit of intereft is the accumulation which trebles 
the principal; and fince an accumulation raifing the debt to four or five times 
the principal is fubordinate thereto ; a debt is quadrupled and quintupled in 
that period only, which fhould naturally treble the debt: for, whatever were 
the value of the grain lent, three times that value is due at the period of re¬ 
payment: if thrice the quantity of grain be fufficient , the grain is trebled; 
elfe, it is quadrupled: ffiould that alfo be infufficient, it is quintupled ; but 
if this again be infufficient, Menu forbids any further demand (LXI). Even 
though three times the value could be liquidated with twice the quantity of 
grain in confequence of a great advance in price, double the quantity of grain 
fhould not be paid; for no law authorizes this reduction. 

The qualities of the debtor fhould be underftood of his adherence to his 
own regular mode of fubfiftence, his adherence to the modes of fubfiftence au¬ 
thorized in times of diftrefs, his following the dictates of his own perverfe will, 
and fo forth. According to the glofs delivered in the Dipacalicd , the accu¬ 
mulation depends on the length or fhortnefs of the period elapfed ; if the pe¬ 
riod be fufficient to treble the debt, it is trebled ; if the period, in which a 
debt is increafed four fold, be complete, it is quadrupled; if the period be 
fufficient to make the debt quintuple, it is quintupled. To this very rule of 

G g adjuftment 
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adjuftment the Retnacara alludes in fuggefting diftindtions according to the 
difference of time. Although there be no glofs of authors on the texts of 
fages fully explaining this adjujlment, inferences may be drawn by the wife, 
through a fimple exertion of their own intellect* 

A rule of adjuftment may be formed on circumftances of particular dif- 
trefs affe&ing the debtor, or on the circumftance of general dearth. 

The Mitacjhard . 

To this it may be objected, when are thofe limits of intereft to be admit¬ 
ted according to this opinion ? Whether all thefe modes, fandtioned by ve¬ 
ry learned authors, fhould be received, or which fliould be feledled, the 
wife themfelves muft determine. 

The feafon of gathering new grain muft be extended to wool. But in 
fadt intereft on grain doubling the principal at the time of harveft appears 
to be merely ftipulated intereft j for it has been ftated by Chandeswara 
when treating of ftipulated intereft. This has been already noticed. Ac¬ 
cumulation of intereft railing the principal three fold, four fold or five fold, 
which are in the nature of limits of intereft, muft be regulated on the dif¬ 
ference of countries. In this province the rates of an eightieth part and 
fo forth occur not in pra&ice on loans of other things than filver coins and 
the like; but intereft on grain and the reft, fimilar to the ftipulated in¬ 
tereft defciibed by Ha'rTta, occurs in prafiice . In fuch cafes, when the 
debt has long remained due, thrice the value is fometimes, and in fome pla¬ 
ces, adjudged by arbitrators. We think the text of Na reda (XLV), as 
expounded in the Retnacara, fufficient authority to maintain local ufages. 

Some think it a fimple conftrudion, that the creditor fhould receive his 
principal doubled, trebled, quadrupled, or quintupled, in the order of the 
clalfes, from Rrdhma'nas and the reft. 1 his confirmation is almoft literally 
ftated in the Vivada Chintdmeni. It would be vain to offer more numerous 
interpretations of the text. 

In refpetl of cloth, Ca'tyayana ordains, that intereft fhall make the 

debt 



debt double; Vr ihaspati, treble; Ya jnyawalcya, quadruple. The 
feeming contradiction fhould be reconciled, as in the cafe of grain. 

lxvii. 

Vr ihaspati: — On pot-herbs the intere ft may make the debt 
quintuple; on feeds, and fugarcane, fextuple ; on fait, oil, 
and fpirits, o&uple; 

2. So on molaffes and honey, if the things lent have remained 
during a long period. 

“ Seeds/’ feed of corn and the like: on that and on fugarcane, fex¬ 
tuple. Intereft may make the debt oCtuple, if the things lent have re¬ 
mained for a long period; that is, for fuch a period as duly increafes the 
debt eight fold. 

LXVIII. 

Ca'tya'yana:— For all forts of oil and Ipirituous liquors, 
for meafures of clarified butter, for molafles and fait, the 
intereft is held legal, though, with the principal , the debt 
be made o&uple. 

LXIX. 

Vr ihaspati: —For grafs, wood, bricks, thread, and fub- 
ftances from which wine or fpirits are extra&ed, for leaves, 
bones, ivory or fhells, and leather, for weapons, common 
flowers and fruits, no intereft is ordained without agree¬ 
ment . 

«* Substances, from which wine or fpirits are extracted;” alluding 
to a fubftance, from which an inebriating liquor is drawn, and which is 
commonly named cut'h. “ Bones;” teeth, conchs and the like. “ Lea¬ 
ther;” the hide of the black antelope and the like. “ Weapons;” arms. 
The apparent contradiction to the intereft fpecially ordained on flowers and 
fruits is reconciled by fuppofing rare flowers and fruits in one inftance, 

and 
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and common flowers and fruits in the other. To this glofs the Retnacara 
fubjoins the following text. 

LXX. 

Vishnu ;—On fubftances from which wine or fpirits are 
made, on cotton-thread, on leather, armour, weapons, 
bricks, or charcoal, which are not liable to lofs, the inter - 
eft may make the debt double. 

There the mention of conchs fuppofes the countries in which they 
are common : and the fame obfervation may be made on other fubftances 
Since the text of Vas^isht’ha (LXVI) propounds intereft fpecially ordain¬ 
ed and trebling the debt, whence arifes an apparent contradiction, therefore 
the commentator, on the grounds of this text, holds, that intereft accrues on rare 
fruits and flowers, fuch as nutmegs and cloves, which are meant in the rule of 
Vishnu ; but none on common fruits and flowers, which fall under the gene¬ 
ral defcription of “ grafs and the like/’ On cotton, as in the text of Catya- 
yana (LX), intereft makes the debt double} but according to Ha'ri TAitmay 
treble the debt: this is connected with the difference of borrowers; or may 
be regulated on the commonnefs or rarity of the thing, and on the different 
forts of cotton, in the fame manner with intereft on grain, or in proportion to 
rijk. “ Which are not liable to lofson which, when lent, intereft doub¬ 
ling the principal is not probably loft. 

But Misra, citing the text of Vr'ihaspati (LXIX), adds, “ this is 
intended to forbid intereft not agreed on, but intereft on thefc articles may 
be promifed through the exigency of affairs : accordingly Ca'tyayana and 
Vas"isht’ha (LX and LXVI) propound intereft doubling and trebling the 
debt.” It is thereby intimated, that on other articles, if it be not fpecially 
declared when the debt is contracted, either that it bears intereft or is free 
of intereft, the creditor cannot afterwards receive intereft. 

Bhavadeva reads tujha t bran or chaff, inftead of ijhtaca, bricks; and 
inftead of cinwa , a fubftance from which wine or fpirits are extraaed, he 
reads citt'a, which he explains dirt, meaning cowdung and the like. 




Here 
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Here both opinions (MisRA’sand Ch andiTswara’s) feem right : thus, 
if intereft have been promifed on any thing however common,.it fhould be 
paid; and intereft on rare things, even though not exprefdy promifed, 
fhould be paid, for they are fimilar to gems, gold and the like. Both induc¬ 
tions are ccnftftent with reafon. Where intereft accrues, becaufe the arti¬ 
cles are acknowledged fcarce, on cloves, fine cauries, conchs, rhinoceros’ 
horn, flones of great virtue and price, vitreous fubftances and the like, the 
limits of intereft muft either be taken at three times the debt or the like, 
under the texts ofVAsisHT’HA and others (LXVI &c.), or at twice the 
debt, under the general texts of Go' tama and others (XIX &c.). 

“ Of intereft on loans this is the univerfal and higheft rule See.” (XLV); 
this rate of an eightieth part and fo forth is univerfal, for it is preferibed by 
the law. 


The Retnacara, 


And the fubjefl of limited intereft is conlidered in codes of law. But 
the rate cuftomary in the country may be different; that is, may be contrary 
to the univerfal rate. The fage deferibes cuftomary rates (XLV 2); “ coun¬ 
try” is there a mere inftance, fuggefting ufage founded on feafons, on differ¬ 
ence of clals and fo forth. “ Double, treble” and the like are mere exam¬ 
ples ; more or lefs is therefore comprehended in the text. This text is ac¬ 
cordingly cited as authority to prove fpecial intereft: payable by debtors of 
mixed claffes as ftated in the Retnacara. In fome provinces the principal 
is either repaid with intereft: amounting to half the principal, oris doubled, 
in others the ufiual intereft is different. 

If the borrower, being diftreffed, promifed ftipulated intereft, when he 
received the loan, at fix or feven in the hundred, his debt is doubled in a 
few days more than fixteen months ; after that period, does intereft flop, or 
does it continue to the end of fifty months ? It is anfwered, fince the law 
does not authorize more than double the principal, intereft then ceafes. Is 
it not folely when the rate of intereft is the eightieth part of the principal, 
that the debt can be only doubled ; but when a higher rate of intereft is 
fettled, may not fo much be taken as is the accumulation of intereft in fifty 
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months i elfe ftipulated intereft and the like would not exceed the rate pfe- 
fcribed by law ? Intereft on a debt fecured by a pledge is declared to run 
lix years and eight months, becaufe the principal may be doubled in that 
time j on the above JuppoJition , a loan, for which neither pledge nor iurety 
had been, received, would alfo bear intereft for the fame period, and fages 
would hold, that it might be trebled or quadrupled : for what purpofe then 
has it been declared, that intereft ceafes after fifty months. Confequently, 
no particular period is fixed for the ceffation of intereft, fince fifty months 
and eighty months would be mutually contradictory : but on fuch and fuch 
fubftances lent, fuch and fuch accumulation of intereft is limited. Thus the 
whole law is confident. 

Again ; if a debt have been contracted on a pledge given, and by the 
cafual lofs of the pledge the debt become unfecured by pledge or furety, in 
that cafe alfo intereft (hould be taken fo long as twice the principal have 
not been received by the creditor ; but, after that has been received , intereft 
ceafes. It is evident, that ftipulated intereft and the reft may exceed the 
intereft allowed by law, if the debt be difcharged, in the cafe propofed, 
within fixteen months. 
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ARTICLE III. 




ON DEBTS BEARING NO INTEREST. 

LXXI. 

Nareda:— A commodity, the price of a commodity, wages, 
a depofit and the like , a fine to the king , a thing clandef- 
finely taken without a defgn to fleal it, a thing idly pro- 
mifed, and a ftake played for, carry no intereft before de¬ 
mand without a fpecial agreement. 

The text is read panya mulyam , the price of a commodity fold : but a 
Commodity purchafed and not received falls under the defeription of a depofit. 
On the other reading, panyam mulyam , the fenfe is, a commodity fold but 
not delivered , and the price of a commodity purchafed but not received. Thus, 
if a thing fold happen to remain with the firft owner, it carries no intereft 
without a fpecial agreement. “ Wages;’’ hire. “ A depofit;” a bail¬ 
ment. Intereft after fix months on the price of a commodity, and on a 
depofit not delivered after a demand (LVI), has been already declared ; 
therefore intereft is only prohibited before a demand. More on this fubjedt 
ihould be ftated in the chapter on depofits. 

“ A fine,” fuch as the higheft amercement and the reft. “ A thing 
clandeftinely taken;” obtained by fraud or the like. 

The Retndcara. 

For inftance, one has received money from another, pretending that he 
will deliver him from feme prefent or future danger of oppreflion 
by the prince; but afterwards, the condition being broken either by 
non-performance of his undertaking, or becaufe the danger was merely pre¬ 
tended, and repayment of the money being therefore required, it need 
not be paid with intereft. Again; a hundred pieces of money have 
been extorted by fome rogue, threatening a man of fubftance to accufe 
him of a crime before the prince or his kindred, unlefs he give him a hun¬ 
dred 


dred pieces of money; in that cafe they muft be received back without in- 
tereft. Such cafes are meant by the expreffion, “obtained by fraud or the 
like.” 

“ A thing idly given or promifed;’* given on no religious confideration 
and not delivered. From the term “ idly” it appears to be the fage’s 
meaning, that, if a gift made on a religious account be not forthwith deli¬ 
vered, intereft ought to be paid at the rate prefcribed by law : fin-ce it is 
declared by a text cited in the Malamafa tatwa to be a theft, when gold, 
given but not delivered, is loft. If it be loft through fight negligence, fo 
much only as is its value muft the giver make good; but, if gold, given but 
not delivered, be loft and not made good, the giver would be guilty of theft. 
By parity of reafoning, if it be not loft, it muft bear intereft fo long as it 
is withheld. It Ihould not be objected, that this concerns gold alone. The 
theft is not denied in the cafe of other articles; or, fuppofmg it to concern 
gold alone, the term “ idly ” muft likewife except the cafe of gold only. 
However, intereft is not now paid, any mere than on amicable loans. 

Some man of fubftance in a time of diftrefs, or when going to a foreign 
country, diftributes his property; for inftance, he ajjigns certain hundred 
fuvernas to his fpiritual preceptor, confecrates eighty fuvernas to a certain 
deity, ajjigns fixty fuvernas to a certain prieft, thirty fuvernas to a certain 
dancer, five fuvernas to a courtefan formerly enjoyed, and diftributes the re¬ 
mainder of his property in due fhares according to the law of fuccejfion : but, 
from the prelfure of affairs, the fums given away have not been delivered. 
In that cafe, when he happens to be relieved from that diftrefs, or when he 
returns from abroad, and intereft is propofed on thofe gifts as debts demand- 
able on his aggregate wealth, the fums given on religious confiderations 
muft be delivered with intereft, but the principal only of the fums given to 
dancers and the like fhould be paid. This alfo fome lawyers hold to be 
intended by the text. 

“ A stake played for;” money won in gaming. “ Without a fpecial 
agreementnot exprefsly declared by both parties to bear intereft. “ Car¬ 
ry no intereft do not bear intereft. 


Some 
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Some perfon, having fold a thing, tells the purchafer, “ let this your 
property be a loan to me; I will pay intereft for it.” Or an indigent per¬ 
fon, employing a fervant on neceflary work, but unable to pay his wages, 
tells him, “ I will borrow money elfewhere and pay thy wages; or let 
them be forborne, and I will pay thy wages with intereft.’’ In fuch cafes of 
pofitive agreement, there may be intereft promifed on a commodity fold, on 
wages and the reft: and then only is intereft due. But, if there be no fuch 
agreement for intereft, this text is intended to forbid intereft in that 
cafe. 




lft. If any thing be given by fome perfon to another as a loan, as a com¬ 
plimentary prefent and the like, or as a gift on a religious confideration, 
and by reafon of the donee’s abfence it be committed to another, and long 
after received by the donee, it feems to be fimilar to a depofit: does, or does 
it not bear intereft while remaining in the hands of the intermediate perfon ? 
This is one doubt which may be propofed. 2 dly. In the cafe of fale without 
ownerjhip the buyer is juftified by producing the feller, and the owner reco¬ 
vers his property (Book II, Chapter II, v. XXIX) : when the owner reco¬ 
vers his property after the lapfe of a long period, muft, or muft not, intereft 
be paid ? This is a fecond doubt which tnight bepropofed. 3dly. Some mo¬ 
ney has been obtained for the king or his officer, from fome perfon accufed of 
a crime; afterwards, the acclifation being difproved, the money muft be 
refunded by the king or his officer; or, if it be true in forenfick pradice, 
that it fhould be made good by the accufer, muft, or muft not, intereft be paid 
thereon ? This is a third doubt, which might be propofed. 



On the firft doubt, 

LX XII, 

Samverta: — There fhall be no intereft on the property 
of women lent amicably by them to their kinfmen , nor on in¬ 
tereft itfelf, nor on a depofit, nor on any thing fo commit¬ 
ted in trufl , nor on a fum which is dubious or unliqui¬ 
dated, nor on a fum due by a furety, unlefs it be mutually 
ftipulated. 

Ii “Committed;" 
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ti Committed;** placed with an intermediate perfon. 

"Suxapani in the Dipacalicd. 

This text is found in the treatife of Ya'jnyawalcya, but its infertion 
there is not approved by Sulapani and others. 

*« On a depofit fo committed ;” or fo remaining with the depofit ary : not 
detained after a demand. 

The Retnacara. 

Thus, a thing committed to an intermediate perfon is merely a fort of 
depofit: and “ committed” is an epithet of depofit; elfe, the circumftance 
of its not being detained after a demand would be unmeaning, fince intereft 
is not ordained on a thing committed in trufi, after the lapfe of fix months: 
but even on a thing fo committed, and not reftored on demand, intereft 
accrues, after a demand, at the expiration of fix months. But, if the word 
depofit be there taken in a general fenfe, it is proper to do the fame alfo in 
the prefent inftance {that is, allow intereft after the lapfe of fix months , if the 
thing have been demanded). 

But how can intereft be allowed in that cafe after the lapfe of fix 
months, according to the interpretation of^Su'LAPA"Ni ? It is anfwered, 
the word “and” in the text of Ca'tya'yana (LVI 2) conne&s the fen- 
tence with what is not mentioned. More on this fubjedt we fhall deliver 
in the chapter on depofits. 

“ On the property of women,” as defcribed of fix forts : onfuch pro¬ 
perty taken by their hufhands or other prote&ors, there fhall be no intereft. 

The Retnacara. 

Here “ protestor ” is a general term comprehending fons and the reft. 
Catya yana propounds a diftindtion. 

LX XIII. 

Ca'tya'yana: — Neither the hulband, nor the fon,nor the 

father. 
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father, nor the brothers, have power to ufe or to alien the 
legal property of women. 

2. If any one of them fhall confume the property of a 
woman againft her confent, he fhall be compelled to pay 
its value with intereft to her , and fhall alfo pay a fine to the 
king. 

3. But, if he confume it with her affent, after an amicable 
tranfa&ion, he fhall pay the principal only, when he has 
wealth enough to reftore it.* 

By the expreffion, “ againft her confent,” or forcibly, unamicable tran- 
faStions are fuggefted : confequently, fhould he confume her property not 
amicably lent to him, intereft mull neceflarily be paid; but there is r,o 
intereft on the property of a woman amicably lent to a kinfman . The text 
of Samverta muft be applied to that cafe only. From the term (pro¬ 
testor) ufed in the Retnacara, it appears , that intereft muft only be paid 
by others than her hufband, her fon, her father, or her brother. For in 
the third verfe of Catya'yana an agent muft be fought for the aSt of 
con fuming her property after an amicable tranfa&ion, and that agent oc¬ 
curs in the preceding verfe (LXXIII 2), “ any one of them.” A daughter, 
a mother and a lifter are entitled to borrow the feveral property of a woman 
on amicable terms, without intereft; for the affinity is the fame, the con- 
Jiderations of duty the fame, and natural affe&ion the fame. But intereft 
muft be paid by the hufband’s father or mother. Yet, what objeStion 
there could be to place the father-in-law and the reft on the fame footing 
with a brother, muft be determined by the wife. 

On this fubjedt fome affirm, that the phrafe, “ neither the father nor the 
brother,” intends the father’s lineage generally; ** neither the hufband nor 
the fon,” intends the hufband’s lineage generally ; and the fame fhould be 
argued in refpeft of the mother’s family. When it has been exprefsly de¬ 
clared by the woman, at the time the loan was made, that no intereft fhould 


* Book V, Chapter IX. 


be 



be paid, in that cafe none need be paid by any perfon. The phrafe, «* when 
he has wealth enough to reftore it,” intimates, that the property of a wo¬ 
man, borrowed by a kinfman involved in diflrefs, mull only be paid when 
he is relieved from diftrefs. 

i l 

The term “ property of women,” in the text of Samverta above cit¬ 
ed (LXXII) has been already expounded. He proceeds , “ nor on intereft 
here alfo the circumftance fuppofed in the cafe of a depofit muft be under¬ 
stood, “ not detained after a demand for it is declared, that the balance 
of intereft bears intereft (LVI 2). But this can only be claimed after the 
principal has been difeharged. Accordingly Bhavadeva fays, “ the ba¬ 
lance of intereft on a fum paid.” 

In the fecond doubt propofed, is it queftioned whether intereft fhall be 
paid for fo long a period as the thing remained in the thief s pofleflion, with 
or without the knowledge of the owner, before it was adjudged j or whe¬ 
ther it (hall be paid for the period, during which the thing remains unreftored 
through the wiles of the thief, after theowner’s property has been adjudged in 
a judicial proceeding or the like ? As to the firft fuppofition, it is provided in 
the text of Samverta (LXXII), “ nor any interejl on a fum which is du¬ 
bious or unliquidated , nor on a fum due by a furety, unlefs it be mutually fti- 
pulated.” 

“ A sum, which is dubious or unliquidated /’ of which it was firft quef¬ 
tioned whether it were due or not: on fuch a fum , even though fubfequent- 
ly adjudged to be due, there is no intereft. 

The Retnacara. 

But, if it be adjudged to have been originally not due, of courfe there 
can be no intereft; for the greater includes the left, as the ftaff is impure , if it 
can defile the bread. 

In fa£t the conftru&ion of the text (Book II, Chapter II, v. XXIX) 
gives this fenfe> “ the buyer is juftified by producing the feller, and the 
owner recovers his property by the produ&ion of the feller.” Before the 

feller 
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feller or thief be produced, the owner’s property is not revived. According¬ 
ly JR.AGHUN and an A, in the Prayafchitta tatwa, fays, “ the owner of pro¬ 
perty loft.” If his property fubfifted at that time alfo, the glofs, “ owner of 
loft property,” would be irrelevant. If a ftolen bull be fold to a Yavana, 
and caftrated by him or the like, expiation mull be performed^ the own¬ 
er on account of fome negligence which gave opportunity for the robbery. 

The production of the feller is proof, which juftifies the buyer by ef- 
tablifhing the fale : the owner recovers his property by the detection of the 
theft. Thus the buyer is juftified by producing the feller for proof of the 
file; and the owner recovers his property by proof of the theft. Hence 
the owner has not actual property, even while the caufe is pending. Or, if 
the text be explained, “ from him, by whom the thing was fold, the own¬ 
er recovers his property, the king receives a fine, and the buyer receives the 
price,” ftill the owner’s property is only revived on the reftoration of the 
thing by the thief or other perfon; and it is only reftored afer the judici¬ 
al proceeding. Accordingly it is declared by a text of the Vijhnu dher - 
mottera (Book II, Chapter II, v. XXXII), that theft creates property: 
hence, if fuch property be lent, the robber may receive intereft; and fome 
benefit may arife from fuch folen goods applied to religious ufes. 

Va'chespati Bhatta^ch a ry a admits the robber’s property in ftol¬ 
en goods. According to his opinion the import of Samverta’s ex- 
preflion, “ what is dubious,” is thus ftated : a man, requefted by another 
to give him a filver coin, and thinking that he afks it as a loan, gives the 
money by way of loan; but he, who receives it, entertains a doubt, “ I 
have done him a benefit; he is a friend and is rich; does he give me this 
money for confumption, or does he lend it to me?” The matter being 
afterwards contefted, intereft, even though it be adjudged to be payable, 
need not be paid for the period preceding that adjudication. 

Some hold, that by faying “ the owner recovers his property,” his 
ownerlhip is fully eftablilhed. The glofs, “ owner of loft property,” is 
intended to indicate the former owner, as a folution of the doubt, whether 
ownerlhip was then veiled in the buyer, or in the former owner: it figni- 
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fics him, whofe property tvas miffing; who did not cxaftly know where 
his chattel was. If a ftolen bull be caftrated or the like, the owner muft 
perform penance to expiate his want of fufficient care. Accordingly in the 
Prayaschitta Vivcca , after defcribing as theft the act of one, who refolves to 
difpofe at his pleafure of what he well knows to be the property of another, 
v Sulapa*ni fays, a robber has not property in ftolen goods. Hence a fale 
made by him, being a fale without ownerlhip, is invalid; and Ya'jnya- 
walcya’s cxpreffion, “ the owner recovers his property, 5 ’ is accurate. 

On the fecond cafe of the fecond doubt (does it bear intereji atfer adjudica¬ 
tion?) it is faid, there can be no opportunity for fraudulent detention, 
iince the king immediately compels reftoration of the chattel. But, if a 
long period elapfe in confequence of inability to enforce the demand, or 
the like ; then, fince the man is guilty of an offence, and the cafe is not 
fpecified under the title of prohibited intereft, therefore intereft: muff be 
paid; and fince no particular period is directed under the head of intereft 
without a Ipecial agreement, it is proper, that intereft Ihould commence from 
the date of the demand. This might be further difcuffeJ under the title 
of theft. 

“ Nor any intereji on a fum due by a furety” (LXXII); literally for 
furetifhip : the adt of a furety is furetifhip, as the adt of a thief is theft: and 
that aB of a furety is an undertaking for the payment of a debt. Thus, if a 
debtor die or be reduced to the utmoft poverty, the debt, with the intereft 
which has accrued , muft be paid by the furety. In that cafe the whole 
amount of principal and intereft due by the original debtor is the fame 
with the principal due by the furety ; for he cannot be folely liable for the 
original debt. The text of Samverta refolves the doubt, whether the 
furety muft give further intereft if he delay payment. 

LXXIV. 

Ca'tya'yana:—N o intereft is ever due on leather, on 
Jlraxv or produce, on pale wine, on a ftake played for, on 
the price of commodities, on a woman's fee, nor on what 
is due on account of furetifhip. 

“ On 
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“ On leather” intereft is only forbidden without a fpecial agreement i 
or on common leather: for the rule of Vi shnu (LXX) ordains intereft on 
leather, making the debt double. “ Straw or produce ’ [Jafya); the ftems of 
corn. In refpedt to this alfo the rule is limilar. “ Pale wine” ( cijava ); a 
particular fort of wine. Intereft: on wine or fpirituous liquors has been pro¬ 
pounded by Ca'tya'yana and Vr ihaspati ( LXV 1 II and LXV 1 I): al¬ 
though this might be reftridted to other kinds of inebriating liquors 
except pale wine (tfava) , yet as the word “ all" in the text of Ca- 
tyayana (LXVIII^ mull be extended to fpirituous liquors, inter¬ 
eft on all forts of inebriating liquors, pale wine and the reft, is thereby 
fuggefted. Hence the adjuflir.ent muftbe the fame as in the cafe of leather. 

41 A woman’s fee; 5 ’ a nuptial gift payable on an K Jjura marriage and fo 
forth: a gratuity payable to a courtefan or the like falls under the defcripi 
tion of things given on a falfe or immoral confederation, as ftated by Na- 
Reda (LXXI). *• What is due oii account of furetifhipwhat is be¬ 
come due from a bondfman on account of his furetifhip. 

It is here implied, that no intereft is due on leather and the reft with¬ 
out a fpecial agreement. 

, The Rctrdcard. 

The ufe of this refcrvation, " without a fpecial agreement,” has been 
explained in refpedt of leather, ftraw or produce, and pale wine; In ref- 
pedt of a flake played for, the price of a commodity, and a woman’s fee, 
it is founded on the coincidence of the text of Na'reda (LXXI); and ih 
refpedl of what is due on account of furetifhip, on its coincidence with the 
text of Samverta (LXXII), “ nor any interejl on a fum due by a furety, 
Urilefs it be mutually ftipulated.” Here the inferible fenfe is, that coifi- 
inon leather and the reft, on which intereft had not been ftipulated; do not, 
like depofits and the reft, carry intereft, even though withheld after a de¬ 
mand. 

Catya yana and Samverta (LXXIV and LXXII) prohibit intereft 
generally on a fum due by a furety; if a debtor die, his furety being there¬ 
fore 
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fore liable for payment, would he not be liable for the payment of the prin¬ 
cipal only without intereft? On this objection Vya"sa propounds a rule 
concerning intereft upon the original fum lent. 


LXXV. 

* » 

^ • __ ^ sum, for which 3. msn is wicfcly 3 furety, 3 fum 

fecured by 3 pledge to be kept only yet ufed, 3 debt not re¬ 
ceived from 3 debtor tendering it,p3rt of 3 lo3nrem3ining 
in the hsnds of the creditor, 3 fine impofed, 3 nuptml 
gift, and 3 fum only promifed, C3rry no intereft. 

On a fum, for which a man is merely a furety, he {hall pay intereft only 
to the amount of double the principal: it is not again doubled while due 
by the furety. Misra. 

A sum, fecured by a pledge to be kept only yet ufed, bears no intereft; 
for in the cafe of uftng a pledge, which may be ufed, the ufe of the pledge 
is intereft; and in the cafe of the unauthorized ufe of a pledge liable to be 
ufed, half the intereft only is forfeited, as will be Ihown. It is accordingly 
declared by Ya'jny awalcya, “ there {hall be no intereft if a pledge for 
cuftody only be ufed” (LXXXIV). 

tt jy pEjj'p not received by the creditor from a debtor tendering it; thus 
a debtor offers payment within two or three months after the receipt of the 
loan, but the creditor refufes to accept payment; in fuch a cafe the fum 
bears no further intereft. 


LXXVI. 

Ya'jnyawalcya : — Property lent, which the creditor will 
not receive b3ck, when tendered, muft be depoftted with 
a third perfon, 3 nd be 3 rs no intereft afterw3rds„ 

A SUM tendered by the debtor, which the creditor will not receive, bears 
no intereft afterwards, provided it be depoftted with a third perfon. 

The Dipacalica, 
Consequently, 






Consequently, if the debtor withes to pay no further intereft, he muft 
place in the bands of a third perfon the debt tendered by him and refuted by 
the creditor j unlefs it be fo depofited with a third perfon, it carries intereft. 
Accordingly Chandeswara ci the text of Y a”j sy awalcya with this 
remark, “ a debt not received from a debtor tendering it carries no intereft; 
on this fubjedt the fage- declares a frovijional condition :” here the condition 
is, that the fum be depofited with a third perfon. In the text of Vya'sa 
alfo (LXXV) concerning a debt not received from a debtor tendering it, a 
bailment to a third perfon muft be underftood ,* for it has the fame import 
with the text of Ya'j n y awalc y a. 

LX XV II. 

Vishnu :— Property lent bears no further intereft after it has 
been tendered, but refufed by the creditor. 

Here alfo the condition, that it be depplited with a third perfon, fhould 
be underftood: and it muft be admitted by the followers of Chandeswa- 
Ra, that this concerns a debt contraflcd for no fpecifick period ; elfethe li¬ 
mitation, “ let no lender receive intere!! beyond the year” (XLI), would 
be irrelevant to the cafes fuppofed by Chande'swara. It fhould not be af¬ 
firmed, that the text may be thus applied, “ receiving the principal with¬ 
in the period, let him take intereft to the end of the period ftipulated.” If 
no intereft be received even though the debt remain, it is an ill conftru&ion, 
that intereft can be received when no debt is due. According to other opi¬ 
nions, the fame rule fhould be underftood even in the cafe of a loan for a 
fpecifick period. A diftindlion, however, will be mentioned in refpeft of 
loans for a fpecifick period fecured by a pledge. 

“ Part of a loan remaining in the hands of the creditor” (LXXV) ; the 
term is expounded in the Retndcara , what is under the influence of the cre¬ 
ditor. This glofs may alfo be explained in the form of appofition called 
bahubrihi ; that, of which the creditor is influenced. A creditor is influen¬ 
ced by the humble folicitations of the debtor; thus, if a creditor, influen¬ 
ced by great fubmiflion and the like, fay, “ henceforward I will exaft no 
intereft,” then the debt carries no intereft. It is the fame if the appofition 
he in the form called tatpurujha. 
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reft. 


A pine * (LXXV) i a multi , fuch as the higheft amercement and the 
Although paid after long delay, it carries no intereft. 


(« 

paid. 


A KUtTiAL gift ” (LXXV), which is promifed, or undertaken to be 

The Retnacarax 


The commentator confiders “ promifed ** as an epithet of “ nuptial gift. 


** A nuptial gift;” money due on account of marriage. “ A fum pro¬ 
mifed ;” undertaken to be paid : and this concerns a thing given on a falfe 
or immoral confederation, for it is eafy to fuppofe the fame grounds for this 
and for the text of N a red a, which has that import (LXXI). 

The Chintameni. 


The commentator confiders “promifed” as an independent term. Ulti¬ 
mately there is no difference, for, fince the donee has no property in a 
thing promifed, there can be no intereft. But it may be queftioned, why 
it is faid in the Chintameni, “ this concerns a thing given on a falfe or ham - 
ral confideration.” In the glofs of the Retnhsara alfo “ nuptial gift af- 
fumed as the fubjedt, of which “ promifed” is the epithet, is liable to ob¬ 
jections ; for in other cafes of things only promifed there is no intereft. 
Some expound the text, “ a nuptial gift and a fum only promifed bear no 
intereft.” Promifed; that is, promifed to be given. It fhould not be affirm* 
ed, that a fum, promifed as a gift on fome religious confideration, mull be 
paid with intereft. It could only be right to affirm it, if there were an ex- 
prefs law of fuch import. 

Vishnu alfo declares exemption from intereft, if a pledge be ufed. 


LXXVIII. 

Vishnu :—By the ufe of a pledge to he kept only , the intereft 
is forfeited. 


«« By the ufe of a pledge;” by the ufe of a pledge to be kept only. 

The Retnacara. 

Br 
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By the ufe of a pledge to be kept only, fuch as a copper caldron and the 
like. If a pledge for cuftody only be ufed a fingle day, muft intereft be paid or 
hot ? The anfwer to this queftion is, it does not follow from the text, that 
intereft need not be paid, if the pledge be ufed even a fingle day; for that 
Would be inconfiftent with reafon; and there is no difficulty in explaining 
the text, “ by fuch ufe of a pledge as is equivalent to the whole intereft.” 
Confequently the proportion of intereft fhould be fettled after deducting a 
fum equivalent to the ufe of the pledge. This anfwer may be given. 

Such being the cafe, if the ufe of the pledge be more than equal to the 
principal and intereft, would not the principal be forfeited ? It may be fo r 
and Ya'jnyawalcya accordingly fays, “ the pledge muft be releafed on 
the double fum being paid, or having been received from the ufe of a pledge’* 
(XLVI). Elfe, fince Vishnu propounds the forfeiture of intereft only by 
the ufe of a pledge, the principal muft be paid. With fo much as has been 
received, according to the value fettled by arbitrators for the hire of the 
pledge, fuch as the price of milk or the like, or the wafte of copper veffels 
and fo forth, the intereft is in the firft inftance difeharged ; if there be an 
excefs, it is applicable to the liquidation of the principal. This form of 
adjuftment ihould be oblerved in the prefent cafe. 

The moderns fo expound the law. But the Mitdcjhard ftates, that by 
the ufe of a pledge, however inconfiderable, intereft is forfeited, however 
great, becaufe the pledgee has violated the terms of the agreement. The 
queftion on the difference of thefe two opinions muft be determined accord* 
ing to reafon. 

Some money has been intruded by one man to another, and is delivered 
by the depofitary, with or without the confent of the owner, to another 
perfon, by way of loan; in that cafe to whom does intereft accrue; to the 
depofitary, or to the owner ? This queftion will be difeuffed in the chap¬ 
ter on depofits; but it may be here examined, what is the rule when the 
depofitary himfelf ufes the money as a loan. 

Is it ufed as a loan with, or without, the affent of the owner? If ufed 

without 







without his affent, was it done on the prefumption of afient, or without 
fuch prefumption ? The firft cafe occurs in the following inftance j a thing 
was firft depofited with fome perfon j afterwards the depofitary, needing a 
loan for the fupport of his family, afks the loan of the depofitor. In that 
cafe the loan authorized by him is alone valid; for, in comparifon with a 
loan, a bailment, confiding in an agreement for cuftody only, is a weaker con- 
trad!;. This may be explained when examining the comparative force of civil 
contrails. Hence ( (ince the loan prevails over the depofit ) the principal mud be 
repaid with intereft, unlefs there be a fpecial agreement to exempt it from in- 
tereft. The fecond cafe occurs when fuch a depofitary needing a loan, and 
confidently prefuming on the tacit afifent of the owner, either on account of 
his indolence, or his remote abfence, publickly executes a written contrail of 
debt, and expends the money. This alfo becomes a debt, but fecondary 
only ; for it is not delivered as a loan by the owner : if the firft method can 
be obferved, the laft fhould not be pradtifed. In the prefent cafe the prin¬ 
cipal mull alfo be repaid with intereft : if the owner of his own accord re- 
linquilh intereft, then only can the principal be repaid without intereft. 

The form of repayment in either cafe is this ; what became a debt with 
the afient of the owner, muft be repaid to the owner himfelf, and intereft 
mud be paid for the intermediate period. If the owner again make it a 
depofit, then only does it become a depofit. But if the owner, when af- 
fenting to the loan, faid, “ when you receive money, difcharge the debt 
and keep the money in your poffeflion ; my confent is not requifite in 
that cafe, the borrower fhould publickly execute a written declaration of 
payment with an acknowledgement of his holding the fum as a depofit, and 
lodge the money in a place of fafety: from that moment intereft flops. 

But, in the cafe of tacit aflent, fuch afient is alfo prefumed when the debt 
is paid. This is founded on the lefs degree of confidence in the former cafe, 
and the greater degree of confidence in the laft cafe. If the depofitary faid, 
when the depofit was made, “ I Ihall fometimes ufe this as a loan, fome- 
times lend it to perfons who may afk a loan, fometimes keep it j” in that 
cafe, whatever the owner may have authorized, fuch only muft be the pro¬ 
ceeding of the depofitary ; for, if the owner faid, “ it muft only be lent and 

repaid 
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repaid with my knowledge,” in that cafe it can only be repaid with his af- 
fent; and intereft mull be paid until that aflent be given : but if he faid, 
“ the i° an ma 7 be advanced and repaid according to your judgment of 
what is right; there is no occafion for my fpeclal confent j” in this cafe the 
depontary may, of his own authority, difcharge the debt or receive payment 
from another perfon, to whom the money has been lent: in the interval be¬ 
tween the payment of one debt and the contrad for another, intereft is fuf- 
pended: (hould the proprietor fubfequently claim intereft until he confented 
to repayment, he (hall not obtain it. If the owner faid, “ it muft not be 
lent, nor otherwife employed,” the depofitary is guilty of an offence, if he 
ufe it as a loan. Should he do fo in breach of fuch an injundion, then 
intereft at legal rates, to which the depofitary has tacitly affented, muft be 
paid until the owner confent to repayment; * 

The third cafe occurs, when a depofitary expends the money, unknown 
to the proprietor, and executes no writing declaratory of debt. This is an 
offence, and {hould be difcufied under the title of theft. Although there be 
no text of any fige, nor commentary of any author, on this fubjed.it ap¬ 
pears fo from the reafon of the thing. Thus 

Vr ih asp ati*, cited in the Vyavahara tatzua: —A decison muft 
not be made folely by having recourfe to the letter of 
written codes; fince, if no decifion were made according 
to the reafon of the law, or according to immemorial 
ufage (for the word yubli admits both fenfes), there might 
be a failure of juftice. 

Tu5ii; ratiocination. RaghuSandama. 

LXXIX. 

Go tama: —A loan fecured by a pledge, to be kept only, yet 
ufed, bears no intereft, nor money tendered, nor a fum, 
of which part is undelivered by the lender , or of which he dif- 
turbs the poffeftion. 


* Book II, Ch. IV, v. XVII; 
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“ Money tendered ;” the term may fignify a debtor wiiling to‘pay the 
debt. “ Of which he difturbs the pofleffion ;” the pledge for which debt he 
attaches in the hands of the creditor. In fuch a cafe the loan carries no 
intereft. For example, a debtor is willing to pay the debt, but the creditor 
refufesto accept payment; the debtor depofits the fum with a third perfon, 
and attaches the pledge: in this cafe the loan bears no intereft. Becaufe 
he has attached the pledge, intereft ceafes. But, if he attach a pledge, 
which is liable to be ufed, without tendering the debt, intereft mull be 
paid; and not, if he tendered the debt. The text of Go'tama fuggefts 
this diftindlion. * 

’Some explain the text, when the king, on the application of fome credi¬ 
tor of that creditor, attaches the debt in the hands of the debtor, and makes 
it as it were a depofit in his hands, no intereft fhall in that cafe be paid. 
Others fay, the meaning is, when the perfon of the debtor is attached by the 
creditor to enforce payment of the debt; when he is reftrained from going 
where he lifts; when he is confined in prifon, and fo forth, as ftated in texts 
which will be quoted: in fuch cafes the debt carries no intereft during the 
period of reftraint. 

A loan fecured by a pledge, to be kept only, yet ufed, bears no intereft. 

By one, who has tendered the money, no intereft is payable. By a debtor, 
who is difturbed in the ufe of the loan received, no intereft fhall be paid 
from the time of difturbance. 

The Retnacara. 

No intereft is payable, provided the fum be depolited with a third per¬ 
fon; this muft be fupplied, for it coincides with the text of Ya'jnya- 
walcya. 

4 ‘ He ftates another cafe.” That is, when a creditor has granted a 

loan of a hundred fuvernas depolited in the hands of a banker, and the 

whole fum has not been taken by the debtor, but a few fuvernas only, and the 
. . - » 1 " »'■ 1 ' ' . .... 

* A fubfequent glofs, more confident with the literal fenfe of the text, is followed in the tranflation. 

remainder 
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remainder left with the fame banker; afterwards, the creditor difcovering his 
miolvency, and apprehending that the debt would not be difcharged, attaches 
the money in the banker’s hands. In fuch a cafe the whole fum carries 
mtereft until the attachment; but after the attachment, fo much only 
as has been received, and not the whole fum. Or the other cafe alluded to may 
he, when money depofited fometimes becomes a loan in the mode above- 
mentioned, and the creditor in fuch a cafe attaches the depofit and injijls on 
immediate payment. Again ; a man has lent a horfe or the like to be ufed 
for burden; after two or three months the creditor, through other perfons, 
forbids the ufe of the cattle : it happens, that the horfe, or other beaft, is 
only reftored two months afterwards. In fuch a cafe intereft muft be paid 
until the ufe of the cattle was forbidden, but not later; and no hire lhall be 
paid for the horfe, fince he was originally received as a loan. Such is the 
opinion intimated in the Retnacara. According to the glofs of Mr sr a 
“ a loan bears no jntereft, if it be attached, withheld ot the like.” 

Of thefe interpretations one may be confidered as the true fenfe of the 
text, and the reft as founded on the reafon of the law. Or all may be confix 
dered as intended by the text, expounding it equivocally. But at all events, 
the feveral inductions muft be admitted, 
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CHAPTER III. 

ON PLEDGES, HYPOTHECATION, AND MORTGAGES . 

SECTION I. 


ON THE NATURE OF A PLEDGE; AND ON PLEDGES LOST 


OR DAMAGED. 


LXXX. 


V RiHASPATI:—A pledge (adhi ) is called bandha, and 
is declared to be divifible into four pairs; 

2. Moveable, or perjonal, and fixed, or real ; for cuftody 
only, and for ufe; unlimited, and limited as to time; 
with a written contra£t, and with a verbal attefted agree¬ 
ment. 

Bandha is derived in the pafifive form, “ that, which is bound or fledged 
(badhyate)." A male Have or the like, being bound or confined, is then 
unable to perform fervice for his matter ; a horfe alfo, being bound or tied, 
is then unfit for his owner’s ufe. By acceptation, the fenfe of the word 
«« bandha ” is a thing remaining in the creditor’s poffeflion by an agreement 
on the part of the debtor in this form, “ this chattel lhall remain in thy poi- 
feffion, fo long as I do nst repay thy money.” Accordingly it is faid by 
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eminent 
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eminent logicians, that the meaning of words is apprehended by grammar, by 
analogy, by dictionaries, by original inftru&ion, and by practice or accepta¬ 
tion. 

n 

'Adhi is the very fame thing with bandha. It is divifible into four pairs ; 
it is of four kinds or forms, which are again fubdivided. Thofe forms are 
the properties of a pledge, confidered by the author of the Calpatem as con¬ 
nected with the nature of the thing pledged, the form of hypothecation, its 
period, and the evidence of the tranfaflion. Of how many forts again are 
each of thefe properties of a pledge? The fage, fatisfying that que ft ion, 
enumerates them ; “ moveable &c.” (LXXX 2 ). Confequently, in regard 
to its nature, a pledge is of two forts; moveable, as kine, horfes, or the 
like; and fixed, as land, or the like. 

Having explained the diftinftions on the nature of the pledge, the fage 
notices the form : “ for cuftody only, and for ufefor cuftody, or fafe- 
guard, and for ufe, or employment. Thefe two direct the propereft (pra- 
crlfhta) conduCt of the creditor, and hence are called the forms (pra- 
cara) of a pledge : and thus, in refped of form, a pledge is of two kinds. 
“ A pledge for cuftody onlyto be merely kept: a thing, which may be 
injured by ufe, or one, which cannot be ufed. That, which is not probably 
injured by ufe, is a pledge “ for ufe as will be explained further on. 

The fage fubjoins the dijlinttions refpeCting the period of the pledge; 
“ unlimited and limited.” “ Unlimited;’ literally fubjeCt to redemption at 
pleafure; that is, to be releafed at no fpecifick time. “ Limited to be re- 
Jeafed at a fpecifick time. “ On payment of the principal at fitch a time, 
this pledge {hall be releafed in this and fimilar forms a period is fpecified. 
Thus the diftinCtion in refpeft of time is alfo two fold. 

The fage notices the evidence of a pledge : “ with a written contract, 
and with a verbal attefted agreement.” If it be queftioned whether “ this 
horfe be pledged to that man or not,” the evidence may be a writing or a 
witnefs. Thus evidence is alfo two fold. Hence the diftin&ions are eight 
fold, as is obferved by Chande'swara. 


Being 
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Being divided into four pairs, moveable or fixed, and fo forth* it is 
of four kinds: four fold, diftinguifhed according to the nature of the thing 
pledged , the form of hypothecation , its period, and the evidence of the tranf- 
a&ion; and eight fold, by the fubdivifion of thefe. 

The author of the Calpateru. 

Moveable and fixed compofe the firft pair relative to the nature of the 
thing pledged ; for cuftody only, and for ufe, the fecond pair relative 
to the form of hypothecation ; unlimited, and limited as to time , the third 
pair relative to the period of the mortgage ; with a written contrafil, and 
with a verbal attefted agreement, the fourth pair relative to the evidence 
of the tranfadlion. By the fubdivifion of thefe, by their mutual differences, 
by the relative diftinftions of moveable and fixed, and fo forth, the fubjeft 
becomes eight fold : confequently each of the four forts contains two fpecies. 

The enjoyment of the pledge, and the debtor himfelf and fo forth, are 
fecondary evidence of hypothecation proved by enjoyment or made by the 
party himfelf without writing or attefation. They are not confequently exclu- 
five of this fubdivifion. Or thefe are the diftin&ions of pledge, as approved 
by law. But a pledge unauthenticated by atteftation or written contract, 
or authenticated by an attefted writing, not being noticed in codes of law, 
is not approved by poftive law. Such is the interpretation according to 
Chandeswara. 

Or a pledge, whether moveable or immoveable, is of four forts; to be 
merely kept, to be ufed, redeemable at pleafure, or at a fpecified time. 
This four fold diftindtion of pledges concerns moveable property , and alfo 
concernshxed property. A pledge is fometimes authenticated by a written con- 
tradt, fometimes by a verbal attefted agreement. Such may be the conftruc- 
tion of the text. This is ftated generally : fometimes alfo a pledge is proved 
by enjoyment, or has been delivered with a verbal unattefted agreement. 

LXXXI. 

Na'reda:—That, to which a fecondary title is given ( adhi - 
criyate ) is ( adhi ) a pledge. 

2. It 
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2. It has two forms, to be releafed at a fixed time, or to 
be retained until payment be tendered. It is again de¬ 
clared to be of two forts, for cuftody only and for ufe; 

ft 

3. Even fo muft it be diligently kept: on its lofs or deftruc- 
tion by the negligence of the lender, the intereft on his loan 
is forfeited; and even if it be only fpoiled or altered. 

It has two characters or forms. One, to be releafed, or given up, at 
the period which has been fixed or fettled. For example j the pledgeor 
fays, “ a loan has been received from you on the mortgage of this land; 
when twice the amount of the debt has been realized, you muft furrender 
the mortgage.” Or he fays, “ a loan is now received by me and a pledge is 
given; paying the debt at the clofe of the year, I will redeem the pledge; 
elfe this pledge fliall become your abfolutc property.” When a time has 
been fettled in thefe or other forms, the pledge is “ to be releafed at a 
fixed time.” This has been named by Vrihaspati, a pledge “ limit¬ 
ed as to time.” 

The fenfe of the other phrafe completed is, “ until the time of payment 
tendered ;” until payment be tendered. In the cafe of an agreement in this 
form, “ whenever the debt fhall be difeharged, then only (hall the pledge 
be releafed,” it is a pledge for no fpecifick period and this is named by 
Vrihaspati a pledge “ unlimited as to time,” or redeemable at pleafure; 
for the payment of the debt and furrendry of the pledge depend on the will 
of the party. 

“ It is again declared to be of two forts” (LXXXI a); the two kinds 
being fubdivided, the diftin&ion is four fold. But Ch andeswara thus 
expounds 4 ‘ two forms” (LXXXI 1 ); a pledge, whether fixed or moveable, is 
unlimited or limited as to time, a diJtinSlion deferibed by the phrafe “to be 
releafed at a fixed time, or to be retained until payment be tendered;” and it 
is for cuftody only or for ufe : thefe are the two diftindions. It muft alfo be 
underflood, that it may be authenticated by a written contract, or by a verbal 
attefled agreement. 


Thus 
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Thus the texts of VrIhaspati and Na'reda coincide. According B 
this interpretation, it is proper to expound the phrafe “it is again of two 
forts,” with a written contrad or with an attefted verbal agreement. Here 
the text of Naked A is expounded in conformity with the text of Vr ihas- 
p ati j or the text of Vrihaspati may be expounded in conformity with 
the text of Na reda. Ultimately there is no difference. 


<SL 


“ That, to which a title is given” (LXXXI i) ; that, which is 
made fimilar to his own abfolute property. In this inftance there is only a 
fecondary title, confifting in the cuftody or occupation of another’s proper¬ 
ty. As that, to which a man is entitled, is kept or uled like his own pro¬ 
perty, fo is a thing received in the form of a pledge, though it actually 
belong to another: and the word ddhi acquires the fame meaning with bandha 
from pradice and ufe. Or the derivation of the word adhi may be, that, in 
right of which ( adhicritya ) a loan is made or the like. It maybe any how 
underftood by fuppojing the intervention offome term , as in the epithet fawn- 
waifted, where the term exptejfive of fmilanty is dropped. 


“ Even fo muft it be kept” or preferved (LXXXI 3); according to the 
difference in the ;_forms of pledges. In fuch form as fuch things are kept, 
muft the pledge be kept. Or, it muft be kept in the mode of cuftody, to 
which the debtor alfented. “ On its lofs or deftrudion,” in cafe of its not 
being preferved, intereft is forfeited by the negligence of the lender. Such 
is the meaning of the text. If the pledge “ be fpoiled or altered, if it be 
broken or the like, the confequence is the fame j intereft is forfeited as in the 
cafe of lofs or deftrudion. In this interpretation Chande swar a concurs* 


LXXXII. 

Vishnu:— By the ufe of a pledge to be kept only, the intereft 
is forfeited ; and the creditor fhall make good the lofs of 
a pledge, unlefs it was caufed by the aft of God or the 
king, and without his fault. 


“ By the ufe of a pledge ” already expounded by the ufe of a pledge to 
be kept only.* . _ 


# Glofs on v, LXXVIII. 

o o 


it 





If the lofs of the pledge be caufed by the adl of God or of the king, 
without any fault on the part of the creditor, his recovery of the principal 
and intereft will be propounded. For example; when a horfe or ox is 
pledged, and dies of difeafe notwithftanding the beft medicaments adminif- 
tered, or is forcibly feized by the king, though guarded with the utmoft 
diligence, the lofs is caufed by the adt of God, or of the king. But the 
creditor muft make good a pledge loft without fuch inevitable neceffity 3 either 
by payment of its value in money , or by delivery of an equivalent in kind. But 
in the cafe of his not making good the pledge, Na*reda ordains the for¬ 
feiture of the principal (LXXXIII). Such is the glofs delivered in the 
Retnacara. 

LXXXIII. 

Na red A:—If a pledge be loft, and the creditor do not replace 
it, the principal itfelf fhall be forfeited; unlefs the lofs was 
caufed without his fault by the aft of God or of the king. 

This cafe of a pledge not made good muft be underftood, where the 
pledge is not replaced by an equivalent, and is equal in value to the 
amount of the principal debt together with intereft. It is alfo proper to 
apply the fame ride when the creditor, in confequence of his adlual poverty, 
is unable to pay the excefs of value, or when the value of the thing cannot 
be afeertained. 

The forfeiture of the principal implies the forfeiture of intereft as well 
as principal. It would be inconfiftent with reafon, that che principal fhould 
be forfeited, and the intereft remain due. 

LXXXIV. 

Ya jnyawalcya:—If a pledge for cuftody only be ufed, there 
fhall be no intereft; nor, if a pledge for ufe be damaged : 
a pledge fpoiled, lojl , or deftroyed, unlefs by the aft of God 
or of the king, fhall be made good by the creditor .* 

» Thi laft hcmiftich only is cited in this place ; the verfc at large is cited after v. XCI. I place it here 
bccaufe reference is made to it before the latter citation. 

“ Spoiled 
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“ Spoiled or loft broken, ftolen or the like, and become utterly unfit 
for ufe. “ Deftroyed annihilated or totally loft. Both thefe pledges 
mud be made good by payment of the value, or otherwife. 


The Retnacara. 


Consequently the term “ deftroyed ” iignifies dead, burnt or the 
like. It may be queftioned how “ ftolen ” can be fuggefted by the word 
loft orfpoiled. If a thing ftolen be recovered, it is not loft ; if it be not re¬ 
covered, it is totally loft, or fimilar to a thing deftroyed ; but the intermediate 
poffibility of recovery does not juftify the confequence. 


The text of Na'red a (LXXXI 3), as expounded by Chande'swara, 
“ on the lofs or deftruflion of the pledge, intereft is forfeited,” is incon- 
fiftent with thefe texts. It fhould not be affirmed, that, under the 
authority of both texts, the forfeiture of intereft, and fatisfa&ion for 
the pledge, are both ordained. This would be inconliftent with the text of 
Vya”sa. 


LXXXV. 

Vyasa:—If gold, or other precious thing, {hall be pledged, 
and loft by the negligence of the receiver, that creditor, 
on the principal and intereft of his loan being paid, {hall 
be forced to pay the price of the pledge. 


Here “ receiver” tntettds the receiver of the pledge, or creditor; for the 
pledge, being in the creditor’s pofteffion, cannot be loft by the immediate 
fault of him, who received the loan. It may indeed fometimes happen 
mediately: for example, the borrower, applying to the lender, with the in¬ 
tent of inducing his acceptance of the terms, conceals the proper food of 
the cow offered as a pledge, and deferibes it otherwife; the creditor, con¬ 
fiding in his information, lends the money on fuch a pledge: afterwards 
mifehief arifes from change of food. In this and other cafes the reader 
may draw his own inferences. But, in the cafe fuppofed, it would be in- 
confiftent with reafon, that the creditor fhould be liable to make good the 
value of that pledge. 


• In 
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In fuch cafes, we hold, that the matter mu ft be fettled by learned men* 
difcriminating the faults on both Tides. Since no rule is exprefsly declared 
by fages, nor any thing particularly ftated by ancient authors, the cafe mujt be 
determined by honeft men of acute lenfe. If any rule on this (ubjeft be de¬ 
clared in books of other countries, they, who ajfert a fettled rule , have the 
advantage in the debate. Thus, when a pledge is loft, if the creditoi do 
not announce the lofs, he forfeits intereft and muft make good tne pledge, 
under the authority of the texts of Na reda and Vishnu (LXXXI 3 and 
LXXXII). In this cafe, his concealing the lofs of the pledge is a fault on 
the part of the creditor, wherefore intereft is forfeited 2 and this is reafon- 
able; for the creditor concealed the lofs, from a delire of receiving inte¬ 
reft, reflecting, “ if the lofs of the pledge were announced, the debtor, bor¬ 
rowing money elfewherej would pay the debt and demand his pledge; by 
which my intereft would be forfeitedconcealment therefore was a great 
offence. But intereft only flops after the lofs of the pledge; the intereft 
due before that lofs may be received. 

The text of Vyasa muft be applied to the cafe, where the lofs ot the 
pledge was announced. Confequently, the pledge being loft by the fault 
of the debtor or of the creditor, and the lofs not being announced by the 
creditor, intereft is forfeited. But if it be loft by the creditors fault, and 
the lofs be announced, he muft pay the value of the pledge or give an 
equivalent, and may receive the principal and intereft. In the fame cafe, 
if he concealed the lofs, he receives the principal without intereft. 

Some are of opinion, that the text of Nareda, “ on the lofs or de- 
ftrudtion of the pledge, intereft is forfeited” (LXXXI 3), concerns a pledge 
to be ufed. For example; when the borrower, receiving the loan, gave as 
a pledge a boat or the like for ufe; then, fhould the pledge be loft, the cre¬ 
ditor forfeits intereft, and the debtor lofes his property : and this is rea¬ 
sonable ; for the lofs is imputable to both parties; to the debtor, becaufe 
he affented to the ufe of the pledge ; to the creditor, becaufe he did ufe it. 
Hence the creditor forfeits intereft, and the debtor lofes the thing pledged. 

Here it fhould be noticed, that, if the pledge be fpoiled (that is, broken 
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or the like) in confequence of ufe, then only flrould this rule be applied i 
for, if a pledge be ufed, which fhould only have been kept, the whole inter¬ 
eft is forfeited ; if it be fpoiled, the principal is forfeited ; if a pledge, lia- 
ble to be ufed, be actually ufed, half the intereft is forfeited; if it be fpoil¬ 
ed, the whole intereft is forfeited. This is accurate. However, this rule 
concerns only a pledge for ufe with the aflent of the pledge jr. If the pledgeor 
have not aflented to its ufe, the fame rule ihould be underftood, which 
is direfled in the cafe of a pledge for cuftody only. 


“ The ufe of a pledge,” in the text of Vishnu (LXXXII), be¬ 
ing expounded by Chande”sWara, the ufe of a pledge to be kept only, 
it is proper to infer the lofs of a pledge for cuftody only, in the phrafe, 
“ the creditor fhall make good the lofs of a pledge.” Vyasa, fpecifying 
“ gold or other precious thing,” evidently intends a pledge for cuftody on¬ 
ly. Ya'jnyawalcyA (LXXXIV), ordaining the forfeiture of intereft, 
if a pledge for ufe be broken or the like, adds, “ a pledge fpoiled mud be 
made goodthat is, if a pledge for cuftody only be broken or the like, an 
equivalent muft be given. There is no impediment to this induction, 
Confequently the text of Na'reda, “ if a pledge be loft, the principal 
itfelf is forfeited” (LXXXIII), coinciding with the texts of other fages, 
may be well expounded, “ if a pledge for cuftody only be loft.” Or, if “ loft 
or deftroyed ” be explained abfolutely loft, or totally deftroyed by morta¬ 
lity, fire or the like, this may be underftood of a pledge to be ufed : accord¬ 
ingly Ya'jnyawalcya, having ordained, with a view to pledges for cuf¬ 
tody, that a pledge fpoiled (hall be made good, directs a pledge deftroyed to 
be made good, as a rule concerning pledges for ufe. But this alfo concerns 
pledges for cuftody; and thus the true fenfe of the exprefiion, “ a pledge 
fpoiled fhall be made good,” is obtained. This they hold reafonable. 

Others fay, if a pledge for ufe be fpoiled or rendered unfit for its pur- 
pofes, intereft is forfeited; the authorities are the texts above cited “ on 
the lofs of a pledge intereft is forfeited” (LXXXI 3), and “ there fhall be no 
intereft if a pledge for ufe be damaged” (LXXXIV). If the pledge be ab¬ 
solutely loft, being burnt or deftroyed, an equivalent muft be given, or the 
principal is forfeited: the authorities are other texts; “ the creditor fhall 
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make good the lofs of the pledge” (LXXXII); f * if a pledge be loft, the 
principal itfelf is forfeited” (LXXXI 1 I); “ a pledge deftroyed ftiall be made 
good” (LXXXIV). If a pledge for cuftody be fpoiled or damaged by the 
negligence of the pledgee, even without the ufe of it, or if it be damaged by 
ufe, intereft is forfeited under the text (LXXXI 3) “ and even if it be 
only fpoiled or altered.” If it be utterly loft and deftroyed, the principal 
tifelf is forfeited, or an equivalent muft be given, under the text (LXXXVI) 

«« any pledge being wholly fpoiled, the principal debt (hall be loft,” and 
(LXXXIV) a pledge fpoiled or loft muft be made good.” 

Here it muft be underftood, that, when the pledge is loft by the fault of 
both parties, one forfeits intereft, the other lofes the thing pledged. When 
it is loft by the fault of the creditor alone, it muft be argued, that the cre¬ 
ditor fhall make good the pledge or give other fatisfa&ion according to cir- 
cumftances. The lofs cannot eafily happen by the fault of the debtor alone: 
however, fliould it any how happen by bis fault , the lofs of the thing pledg¬ 
ed falls folely on the d.btor, as in the cafe of a lofs caufed by the adt of 
God or of the king. 

LXXXVI. 

Vr ihasp.ati :—Any pledge being ufed, and wholly fpoiled 
by the fault, of the pledgee, the principal debt fhall be loft, 
if the pledge be of great value in refpe& of the debt, and 
he muft fully fatisfy the pledgeor. 

*• Wholly fpoiled}” rendered totally unfit for ufe. “ If the pledge be 
of great value,” in refpedt of the fum due to the creditor. 

The Retnacara. 

According to the lafl mentioned opinion this concerns only a pledge 
for cuftody. But according to the former opinion there is no difficulty in 
referring it to both forts of pledges. “ In refpeft of the fum due to the cre¬ 
ditor j” that is, in refpeft of the aggregate of principal and intereft ; for it 
would be improper to forfeit the principal while the intereft remained 
due. 

“ H* 
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“ He muft fully fatisfy the pledgeor,” by humble fupplication and the 
Jike. If he be not fo fatisfied, the pledgee muft pay a fum not exceeding 
the value of the pledge. Under this law, if clothes, ornaments or the like, 
received in pawn, be wholly fpoiled by the wear of them or otherwife, 
ihould their value be equalled by the amount of principal and intereft, then 
the principal and intereft lhall be forfeited ; if their value be not equalled 
by the principal and intereft, the value muft be made good. When clothes 
worth ten fuvernas have been pledged for a debt of four fuvernas, in confe- 
quence of the lender’s obduracy, though the ignorance of the borrower or 
his want of any other effects, in fuch a cafe it is underftood, that the value 
cannot be made good out of the principal and intereft. 

Misra expounds the text of Vr ihaspati (LXXXVI) as intending a 
debt free of intereft. 




LXXXVII. 

Menu :—A pledge muft not be ufed by force, that is againft 
confent: the pawnee fo ufing it muft give up his whole in¬ 
tereft, or muft fatisfy the pawner, if it he Jpoiled or worn out 9 
by paying him the original price of it; otherwife, he com¬ 
mits a theft of the pawn. 

A 

This text concerns pledges for cuftody only: a pledge to be kept only, 
fuch as clothes, ornaments or the like, muft not be ufed. The pawnee, fo 
ufing it, muft give up his whole intereft, or muft fatisfy the pawner; that 
is, if the pledge be worn out by ufe, he muft fatisfy the owner by paying 
the value, which the pledge bore when it was well conditioned. Other- 
wife, he would be guilty of ftealing the pawn. 

CuLLtfc ABH ATTA. 


The text of Vr ihaspati alfo (LXXXVI) has the fame import; for 
that and the text of Vishnu (LX XXII) are expounded, “if the value of 
the pledge cannot be made good out of the principal debt, the pledgee muft 
pay the excefs, or give an equivalent.” 



LXXXVIU. 



Lxxxvnr. 

Menu:—The fool, who fecretly ufes a pledge without, 
though not againftt the aflent of the owner, {hall give up 
half of his intereft, as a compenfation for fuch ufe. 

The fool, who, in breach of his agreement with the owner, ufes by 
ftealth effects, which fhould only be kept and which were not delivered for in¬ 
tereft by enjoyment, muft relinquifh half his infereft, to requite the ufe of the 
pawn. But, if he ufe the pledge by force, he mud relinquifh the whole 
interell (LXXXVII). 

CuLLtf CABHATTA. 

It is therefore held by CulliTcabhatta, that, ifa pledge for cuftody 
only be ufed by ftealth, half the intereft fhould be relinquifhed ; but if 
ufed by force, the whole intereft fhould be relinquifhed. A fimilar glofs i 
delivered by Chande'swara, but he'does not fpecify whether the text fing- 
ly intend the ufe of a pledge for cuftody or of a pledge for ufe, or intend tbs 
ufe of each. He adds to the glofs on the laft hemiftich of the laft verfe, 
“ but, if the pledgee do not give up the intereft, he muft fatisfy the debtor 
by paying the computed value of fuch ufe.” Thus arbitrators tell the cre¬ 
ditor, who has ufed a pledge without authority, “ thau muft give up in¬ 
tereft.” In that cafe, if the creditor refufe to give up intereft, the value 
ofufufrudt fhould be affelTed and deducted from the amount of principal 
and intereft. The fame form fhould alfo be obferved in the cafe where half 
the intereft ought to be given up. 

But Va'chespati Misra fays, in every cafe, where the pledge is ufed 
againft the will of the owner, the whole intereft is forfeited; when a Have 
or the like, being pledged, is reafonably employed, half the intereft; but 
ifa pledge for cuftody be ufed, the whole intereft fliall be forfeited. 

LXXXIX. 

Ca tyayana:— He, who employs on work an unwilling 


jlave or other living pledge without the aftent of the owner , 
fliall be compelled to pay the value of the work, or fliall 
receive no intereft on his loan. 





According 



According to all opinions this text does not folely concern a pledge 
for cuftody,- for it ftates employment on work, and the unwillingnefs of 
the living pledge; but a pledge for cuftody cannot be willing, nor can it 
perform work. The text concerns both a pledge for cuftody, and a pledge 
for ufe. The fenfe of the text is, “ he, who employs in labour, without 
the aflent of the owner, an hypothecated Have or the like, who is unwilling 
to work, fhall be compelled to pay the value of his labour, or fhall receive 
no intereft.” 

The Retnacara. 

According to Misra the interpretation is the fame. “ The value of 
the work whatever is the juft hire for the work performed by the Have, 
or whatever has been gained through his labour. It may alfo be under* 
flood of the hire of boats or the like : but in this cafe employment on work 
is figurative. Although “ unwilling ” be a fuperfluous term in refpedt of 
boats and the like, fince it is only fignificant in refpefft of flaves and the 
reft, there is no objection to a comprehenjive interpretation . 

If a debtor, through anxiety for the celebration of a feftival, or through 
generality, aflent to the ufe of the pledge, and alfo ftipulate other in¬ 
tereft, in that cafe there is no forfeiture of intereft: to make this evi¬ 
dent it is faid, “ without the aflent of the owner.” If a Have, whofe em¬ 
ployment is not authorized, be unwilling to work, and be neverthelefs employed , 
intereft is forfeited ; therefore the fage adds, “ unwilling.” Confequently, 
if a Have be employed without his own confent and without permiflion 
from his mafter, the pledgee muft give up his whole intereft; with the 
Have’s confent, but without his mailer’s permiflion, half the intereft (for 
this coincides with the text of Menu LXXXVdII); with the mailer’s per¬ 
miflion, but again ft the flave’s will, alfo half the intereft : elfe, “ unwilling,” 
in this text would be infignificant. 

Tuts text may, however , be reftricled to pledges for cuftody only. Thus 
the verb “ do” fignifies adt or tranfadl, as it is explained by thofe who are 
converfant with law j “ work,” employment or ufe of a copper caldron or 
the like to hold or boil rice. He, who fo ufes fuch a veflel, is meant by the 
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/a**#. “ Without the aflent of the owner? as before explained. ** Unwil¬ 
ling i* concerning which pledge it is not the will or intention of the owner 
that the creditor fhould benefit by the ufe of that caldron. Such will or 
intention is prefumed, when the owner, feeing or hearing of the ufe of 
the pledge, manifefts no difpleafure. It Ihould not be obje&ed, that 
the phrafe, “ without the aflent of the owner? becomes unmeaning. Al¬ 
though it were againft his wifli, he may confent through favour or the like. 

Wken a Have, a cow, or the like, has been hypothecated, and intereft has 
been feparately ftipulated, food muft be fupplied by the pledgeor alone. In 
fueh a cafe, if the creditor through tendernefs fupply their food, he fhall re- 
cetverinterefl:, even though he employ them on work. If the debtor furnilh 
food, but the Have perform with good humour fome trifling work for the cre¬ 
ditor, there is no- forfeiture of intereft. When fuch a contra 61 is made, it muft 
be attributed to the anxiety of the debtor for the celebration of fomc feftival, 
wherefore hafubmits to fuch terms. 

From the exprefiion “ without aflent,” in the text of Ca'tyaVana, it 
ir inferred, that, fhould a flave be employed even with his own confent, but 
without the fanclion of his mafter, half the intereft is forfeited ; if he he 
compelled! by force, the whole intereft is forfeited. But, fhould a pledge 
forcudody be ufed, without the aflent of the owner,, the whole intereft is 
forfeited, even, though no force be employed ; as is fuggefted by the term 
“ for cuftady only,.” in the text, “ if a pledge for cuftody only be ufed, there 
Ihaft be ma intereft” (LXXX 1 V). This interpretation, confident with the 
gk»f3 of Mesra, is bed. However, fhould the owner confent to the ufe of 
a pledge^, which regularly ought to he kept only, and ftipulate other intereft, 
there is no forfeiture. 

If the pledgee maltreat a flave unwilling to work, he fhall be fined. 

XC. 

Ca'tya'yana:— But he, who with words, or with blows 
ftruck on a fenfible part, infults or pains a pledged flave or 
the like refufing to work, fhall forjeit the intereft of his loan , 
and pay the firft amercement his 
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This text, from the title, under which it is introduced, (hows that he, who 
fo abufes his pledge, {hall receive no intereft. The fir ft amercement is here 
mentioned incidentally. 

The Retnacara. 

Since this text is inferted under the head of forfeited intereft, the lofs of 
intereft is implied. The amount of the firft amercement and other fines 
has been varioufly ftated by Menu, Na'reda and others? and it fhould be 
regulated, in the title of fines, according to the degree of the offence. The 
fenfe of the text is this ? he, who hurts a flave or other living pledge, with 
blows of a ftaffor flick ftruck on a noble part, or who menaces him, fhall 
pay as a fine the firft amercement, and of courfe fhall receive no intereft. 
The word “ ft&ff” is ufed generally, intending any injlrumentfor infixing 
corporal pain. 

Does this text concern a flave or other fimilar pledge employed without 
the affent of the owner , or univerfally any flave or other living pledge? I f it 
be faid, the firft alone is fuitable ; for, when the employment of a flave 
or the like has been authorized by the owner, he may be tafked by the cre¬ 
ditor, as f he were his own flave; fhould he refufe to work, proper chaftife- 
ment may be inflidted; and this is confiftent with reafon ? the text is there¬ 
fore properly referred to the unauthorized ufe “ of a pledged flave that is de¬ 
nied ; for he fhould only be bidden to work, although his employment have 
been authorized. The flave of another, who has amicably authorized his 
employment, fhould not be beaten: even though the ufufrudt were aflign- 
ed in lieu of intereft, the pledgee fhould only tell the owner, “ your flave 
does not perform my work, you muft aflign other intereft on this infor¬ 
mation the owner muft do what is proper: if the creditor a £1 otherwife, 
he incurs a fine. The laft fuppofition is alone right. Accordingly it is faid 
in the Retnacara, “ this text, from the title, under which it is intro¬ 
duced, fhows, that no intereft fhall be received.'* On any other conftrudtion, 
the forfeiture of intereft is already fuggefted by another text (LXXXIX), and 
it would be therefore improper to eftabliih an implied fenfe of this text. 

Menu ordains that no intereft fhall be received even in the cafe of 
ufing a pledge which regularly may be ufed. t XCI. 
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XCI.* 

Menu If he take a beneficial pledge, or a pledge to be nfed 
Jor his profit, he mull have no other intereft on the loan. 

If land, a cow, a Have, or the like, be delivered as a pledge to be ufed, 
the creditor fhail not receive the intereft already ordained on loans of money. 

CuLu/cABHATTA. 

By this phrafe, ** land, a cow, a flave, or the like,” the reference to 
pledges, which regularly may be ufed, is made evident. It might be proper 
to fay, “ land, cows, flaves, gold or the likefor all concur in the for¬ 
feiture of intereft, if a pledge be ufed, which ought only to have been kept. 
By the expreffion, “ delivered as a pledge to be ufed,” a loan bearing that 
intereft, which confifts in the ufufrudt of the pledge , is intimated. To re-* 
move the inconfiftency of denying intereft, the fage adds “ on the loan 
meaning no fuch intereft, as previoufly ordained by Menu in the form of 
pecuniary intereft on loans at the rate of an eightieth part and fo forth. 
Cuudcabhatta exprefles the fame in his glofs, “already ordained.” 
Confequently, if the ufe of the pledge have been fettled by way of intereft, 
no other intereft fhail be received. 

But ChandiTswara expounds “ beneficial” aUlually ufed. Having ex¬ 
plained this text as denying intereft generally, he cites, as a fpecial rule, the 
text (LXXXVIII) which ordains the relinquifhment of half the intereft, 
** if a pledge be ufed without, but not againft, the aflent of the owner, ” 
prefacing the text with the word “ fo.” Again premifing “ fo,” he cites the 
text of Menu (LXXXVII), and expounds it as ordaining, that, if a pledge 
be ufed by force, though its ufe be forbidden, the whole intereft muft be giv¬ 
en up. Confequently there is no difficulty in referring thefe three texts to 
pledges for cuftody only. In this cafe the text lajl quoted (XCI) concerns a 
pledge of which the ufe has been ftipulated, and fo forth, being intended to 
prohibit intereft according to circumftances. It fhould not beobje&ed, fince 
the ufe and profit of the pledge is received as intereft, how is intereft to be 
relinquifhed ? If the pledge be ufed, half the intereft (that is half of the 
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legal, or of the ftipulatcd, intereft) mull be given up becaufe the ufe of the 
fledge was not fettled in lieu of intereft. Ya'jnyawaicva (LXXXIV) 
ordains the forfeiture of the whole intereft, in every cafe where a pledge for 
cuftody only is ufed. 


If a pledge to be kept only, as clothes, ornaments or the like, be ufed, 
there (hall be no intereft; nor if a beneficial pledge, as an ox or the like, be 
rendered unfit for ufe. The Dipacalicd . 


That is, if it be rendered unfit for ufe, there {hall be no intereft. A fi- 
milar glofs is delivered in the Retnacara. But, if a pledge, which regularly 
may be ufed, be aSlually ufed, fince the relinquiftiment of half the intereft is 
ordained, the univerfal prohibition of intereft is unfit. As for a pledge to be 
kept only, if that pledge be ufed, the forfeiture of intereft muft be regulated, 
in due proportion. For inftance, both the value of the ufufrudt and the 
amount of intereft {hould be afeertained and compared ; as has been men¬ 
tioned under the head of prohibited intereft. 

By the ufe of a pledge, however inconfiderable the value of its ufufrubl may 
be , the intereft is forfeited, however great its amount; becaufe the pledgee has 
violated the terms of the agreement. 

The author of the Mitacjhard . 

** Terms of the agreement;” the bargain ; a pledge delivered for ufe be¬ 
ing a pledge to be ufed, and a pledge delivered for cuftody only being a pledge 
to be kept. 

But Misra fays, forfeiture of intereft, if a pledge for cuftody only be 

ufed, is one rule; forfeiture of intereft on the unauthorized ufe of a pledge, 

* 

which regularly might be ufed, is another rule; and forfeiture of intereft, if 
the pledge be damaged, is again another rule. The meaning has been al¬ 
ready explained. The meaning of the fecond rule is, that half the intereft 
is forfeited by the unauthorized ufe of a pledge, which regularly might be 
ufed; and the whole intereft by the ufe of fuch a pledge, if the profit were 
afligned in lieu of intereft, or if it be ufed againft the content of the owner. 

R r XCU. 
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XCII. 


Vjr’ihaspati:—If the creditor through avarice ufe a pledge 
before intereft ceafe on the loan, or before the ftipulated 
period expire, the debt ihall bear no further intereft. 

2. Like a depofit, the pledge muft be carefully kept; in¬ 
tereft is forfeited, if it be damaged. 

If it be agreed, that a pledge fhall be ufed at a fpecified time, it muft not 
be ufed while the period is incomplete. This is declared by the text. 


The Retnacara. 


For example; a borrower receives a loan on the fecurity of a pledge, and 
makes an agreement in this form ; “ this pledge fhall remain in your pof- 
feffion, if I do not difcharge the debt at the expiration of five years, the 
pledge Ihall be enjoyed by youand the borrower pays intereft independent 
thereof. In this cafe the ufe of the pledge before the ftipulated period is 
unauthorized; it fhould not be taken. But, when the period has expired, 
then only fhould the pledge be ufed ; and intereft is not thereby forfeited. 
If the debt were contracted with an agreement, “ I will redeem the pledge 
when the principal is doubled;” then, if the pledge be not redeemed al- 1 
though the debt be doubled, the pledge may be ufed after notice given to 
the debtor’s kinfmen. In that cafe alfo there is no further intereft (CXIX). 

This ufe of a pledge is legal; but how can amicable enjoyment oj a 
pledge, which it is in the debtor’s power to forbid, be juftified by law. If a 
creditor ufe a pledge, without the afient of the owner, before the ftipulated 
period expire, and before intereft ceafe on the debt, he forfeits the intereft 
previoufly agreed on, and which had not been paid. But if .the intereft 
have been paid, a deduCtio*n muft be made from the principal. Thi? is 
deduced from the text of Catya yana(LXXXIX), and from common 
fenfe. If the owner, when the debt is contracted, amicably confent to the. 
ufe of the pledge, intereft is not forfeited : this is reafonable. 

Dqes the text of Va ihaspati (XCII) concern a pledge to be ufed, or 
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a pledge to be kept only, or both ? On the firft fuppofition it would be wrong 
to fay, that a pledge for cuftody may not be ufed, when intereft has 
.ceafed on becoming equal to the principal, and when the ftipulated period has 
expired; for the ufe of a pledge given for cuftody is authorized after the 
debt is doubled (CXXI 2). On the fecond fuppofition, what is the rule in 
refped of a pledge for ufe ? If it may be ufed from the date of hypothecation, 
there is a contradiction to rcafon, in allowing both the ufe of a pledge and the 
receipt of intereft independent thereof. If it may not be ufed, even when, 
the period has expired and the debt has ceafed to bear intereft, it is inconfif- 
tent with reafon, that a pledge for cuftody may be ufed, but a pledge for ufe 
may not be ufed. On the third fuppofition, the diftin&ion of pledges for 
cuftody and for ufe would be fruitlefs. 

To this it is anfwered, the text concerns both; but the diftinftion has its 
ufe. The unauthorized ufe of a pledge for cuftody only, even though not 
exprcfsly forbidden by the owner, induces a forfeiture of intereft (LXXXIV). 
If an employable pledge be ufed without the confent of the owner, half the 
intereft is forfeited; but againft his confent, the whole intereft (LXXXVII 
and LXXXVIII). A pledge for cuftody only (LXXXIV) fignifies a pledge 
not delivered for ufe, and unlimited as to time. Such is the opinion of VaT- 
chespati Misra. But according to CulliTc abhatt a, the fame muft 
be affirmed of a pledge for cuftody which is affirmed of a pledge for ufe j elfe 
it is a difparagement to him, that he has not diftinguifhed them. 

If a pledge for ufe or cuftody be lpoiled or altered, the intereft is forfeited 
(LXXXI 3) ; if it be loft or deftroyed, the principal itfelf and the intereft are 
forfeited (LXXXIII, LXXXI 3, LXXXVII andLX'XXVI); for the term 
ufed in the text (LXXXI 3) is explained in the Retndcara, “ on the lofs or 
deftrudtion of the pledge by the fault of the lender.” It is ordained in the 
rule of Vishnu (LXXXII) and text of Ya'jnyawalcya (LXXXIV), that 
the lofs of a pledge muft be made good. An alternative is thus ftated, the 
delivery of an equivalent in lieu of the pledge, or the forfeiture of principal and 
intereft. A third cafe is ftated ; payment of the pecuniary value of the pledge 
(LXXXV). All this mujl be explained according to the fitnefs of the thing for 
ufe-, fince it is virtually the fame, whether a thing be rendered wholly unfit for 

• ufe, 


ufe, or be totally deftroyed. But a pledge, though rendered unfit for ufe, becomes 
the property of the creditor; for that is reafonable. By the mere ufe of a pledge 
for cuftody only, intereft is forfeited, as appears from the term " a pledge for 
cuftody” in the text of Ya'jnyawalcya (LXXXIV) : but it is proper to 
aflert, that intereft is not forfeited by the authorized ufe of a pledge, which 
regularly fhould only be kept. In general there is no forfeiture of intereft by 
the authorized ufe of a pledge, which regularly may be ufed. Intereft is for¬ 
feited by the employment of a Have or the like againft his will, though au¬ 
thorized by his mafter (LXXXIX ). Whether the employment of him be 
authorized or unauthorized, if an unwilling flave be beaten, a fine fhall be 
paid (XC). If an employable pledge be ufed without the confent of the owner, 
half the intereft is forfeited (LXXXVIII). If it be ufed againft his confent, 
the whole intereft is forfeited (LXXXVII). 

. 

In the glofs of Cullucabhatta it is ftated, that the text concerns a 
pledge for cuftody only. His meaning has been already explained. A pledge, 
whether fuch as fhould be kept only or fuch as may be ufed, muft not be 
ufed before the ftipulated period expire, or before intereft reach its limit. 
If it be ufed, intereft is not valid againft the price of its ufe. The value of 
the ufe muft be difeharged out of the intereft due. This is confident with 
reafon. If a pledge either for cuftody, or for ufe, be rendered partially unfit 
for ufe, intereft is forfeited in proportion to the injury and damage '(XCII 
and LXXXIV). By ftating forfeiture of intereft in proportion to the in¬ 
jury or damage, the difparity of forfeiting the whole intereft for trifling da¬ 
mage is removed. But thofe, who follow the opinion of the author of the 
Mitdcjhara , muft affirm, that the whole intereft is forfeited, under the au¬ 
thority of the text, however inconfiderable the damage, as well by the ufe 
of a pledge to be ufed, as by that of a pledge for cuftody. This is liable to 
objections. Others fay, if the ufe of the pledge be ftipulated by way of in- 
tcreft, there (hall be no other intereft (XCI). Otherwife, intereft is allowed 
at the rate of an eightieth part and fo forth. 

Ip the lofs be caufed by the ad of God or of the king, what fhould be 
done ? On this point. 


XCIII. 


XCIII. 


VrIhaspati ordains: — If a pledge be deftroyed by the 
of God or of the king, the creditor fhall either obtain ano¬ 
ther pledge, or receive the fum lent together with intereft. 

“ Be deftroyed become altogether unfit for ufe. 

The Retnacarai 

If the debtor cannot immediately difeharge the debt, he muft deliver ano¬ 
ther pledge. If he cannot deliver another pledge, he muft immediately dif¬ 
eharge the debt : for, without fupplying the word * immediately,* the alterna¬ 
tive of delivering another pledge or paying the debt would be ineffectual. But, 
if he be utterly unable to do either, the debt is from that period unfecured by 
pledge or furety ; and the creditor {hall receive the proper intereft on fuch debts. 

XCIV. 

Vya'sa:—-If the pledge be deftroyed by the a£fc of God or 
of the king, no fault is by any means imputable to the cre¬ 
ditor; and, immediately after the lofs of that pledge, the 
debtor {hall always be compelled to pay the debt with in - 
terejl, or deliver another pledge. 

“ Shall be compelled to pay the debt j” * with intereft’ and * immedi¬ 
ately’ muft be fupplied. The particle has the fenfe of “ or,” fince the text 
has the fame import with that of VrIhaspati (XCIII). 

“ Shall be compelled to pay the debt;” {hall be required to pay the 
debt; for meft correCt fpeakers admit the caufal paflive for certain verbs only, 
fuch as go, ufe, know and the like; and the verb give or pay could not 
ctherwife be employed in the caufal paflive : it could not be faid, the debtor 
{hall be compelled to deliver another pledge. The {ame muft be understood 
alfo in fubfequent phrafes of this fort ufed by authors. 

XCV. 

Na'reda : —When a pledge, though carefully preferved, is 

S s fpoiled 
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fpoiled in courfe of time, another pledge mull be delivered, 
or the amount of principal and interefl mull be paid to the 
creditor. 

** Spoiled totally unfit for ufe. “ The amount the fum borrowed 
with interefl:: for the purport is the fame with the preceding texts. If a 
pledged cow or the like in courfe of time become old, or otherwife ufelefs> 
another pledge muft be delivered. 

XCVI. 

Ya'jnyawalcya : — By the acceptance or aSlual poffeffion of 
a pledge the validity of the contract is maintained. If it be 
fpoiled, though carefully kept, another chattel mull be hy¬ 
pothecated, or the creditor muft receive the amount of 
principal and interefl. 

« By acceptance alone;” by aSlual occupancy alone. By acceptance and 
ufe of a pledge, not by mere indication. 

The Dipacalicd. 

*• By ufealluding to a pledge delivered for ufe. This will be explained 
under the head of the validity of pledges. 

** Bv acceptance” of a pledge for ufe or cuftody; by actual polTeffion or 
enjoyment, the hypothecation is rendered complete; not by the mere 
atteftation or execution of a written contrail and the like. 

The Retndcara. 

XCV1I. 

Catya"yana:—When a pledge becomes unfit for ufe or 
perifhes, without any fault on the part of the creditor, the 
debtor {hall be compelled to deliver another pledge; for 
he is not exonerated from the debt. 

When a pledge becomes unfit for ufe or perilhes, provided that detriment 
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or deftrudtfon be not caufed by any fault on the part of the creditor, the debtdf 
lhall be compelled to deliver another pledge; in this cafe the debt is not can¬ 
celled by the mere lofs of the pledges The fags makes that evident. “ Be-* 
caufe” fhould be fupplied. Becaufe the debtor is not in fuch a cafe exoner-* 
ated from the debt, therefore another pledge muft be delivered, or payment 
be made. A fimilar glofs is delivered in the Retndcara. 

As for what fome affirm, that if a pledged cow or the like die by accident, 
the creditor's money and the pledgeor’s property are loft, that is only founded 
on approved ufage not inconfiftent with divine law. 

The Retndcara. 

A similar remark is made in the Chintameni and by Bhavade'va and 
others. The meaning is, that the creditor’s lofs, when a pledge is deftroyed 
without any fault on his part, is not confirmed by any fage. But local ufage on 
this point fhould not be abolifhed. 

XCVIII. 

The Vamena pur ana, cited by the modern Va'chespati and 
by Raghunandana:—A man fhould not negle& the ap¬ 
proved cuftoms of diftri&s, the equitable rules of his fa¬ 
mily, or the particular laws of his race. 

XCIX. 

In whatever country, whatever ufage has pafled through 
fucceflive generations, let not a man there difregard it; 
fuch ufage is law in that country. 

Here it fhould be remarked, that, if fome Brahman a have borrowed mo¬ 
ney on a mortgage of his land fituated near a river, and that land be after¬ 
wards wafhed away by the river, it is not feen in practice, that the creditor's 
money is loft. Accordingly, it is faid in the Retndcara , “ a pledged cow of 
the like.” This is founded on the following practice. A cow of fmall va¬ 
lue dying, the debtor aflerts, “ he did not give fufficient attention to her 
cure the creditor affirms, “ I gave the propereft remedies." On this 
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qucflion a decifion could not be palled without minute inveftigation. Arbi¬ 
trators therefore mediate and determine, that the lofs lhall be borne by both 
parties. This pradtice appears to be the ground of the ufage. 


From the expreffion «* perifhes” or dies, it is evident, that, when a 
pledged cow,or the like dies, and from the expreffion “ becomes unfit for 
ufe,” that, when it becomes totally unferviceable, the debtor ffiall be com¬ 
pelled to deliver another pledge. Although a copper caldron or the like, 
and land or other immoveable property, cannot die, yet, as its total 
dedru&ion is fimilar to the death oj an animal , the fame rule fhould be 
undeiflood; for, although it be not exprcfsly dated in the texts oFVya*sa 
and others, fuch is the import of the texts. As the principalis forfeited, 
when the deftrudtion of a pledge is caufed by the fault of the creditor, be- 
caufe it is in cffeEl the fame with fuch a pledge vitiated; fo, in this cafe alfo, 
another pledge mud be given, becaufe both are in ejfeSt the fame. This 
may be inferred from reafoning. 


Why is “ dedroyed,” in the text of VrIhaspati (XCIII), expounded 
rendered totally unfit for ufe? The anfvver is, tO ffiow, that another 
pledge mud alfo be given, if the pledge be rendered totally unfit for ufe. If it 
be not deflroyed by the creditor’s fault, from whatcaufe does the lofs happen ? 
It mud be underdood, that the lofs happens by the aft of God or of the 
king; for the purport is the fame with the text of Vya'sa (XCIV), and- 
with the text of Vruiaspati (XCIIIJ. 

The aft of the king is meant of pillage by an army, and the like; the 
afl of God intends the fall of a thunderbolt or the like: and this generally ; 
comprehending the aft of an enemy, the conflagration of a houfe or the 
like, the depredations of robbers and fo forth. On this and other points the 
reader himfelfmud deduce juft inferences from reafoning. 

The Retnacara. 
C. 

Yajnyawalcya Mortgaged land being carried away by 
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a rapid ftream, or being feized by the king, another pledge 
of land mult be delivered, or the fum lent muft be reftored 

to the lender. 

This text is applicable to the cafe of a pledge deftroyed or loft by frac¬ 
ture, theft, combuftion, or the like. 

'/ ‘ 

" Or being feized by the king;” in fome c&fes it 'may be legally feized 
by the king, to fell it for a fine impofed on the debtor, or becaufe the king 
has not aftually given the land, which he had declared an intention of giv¬ 
ing to the debtor* who is a foldier or the like. Illegally it may happen in 
other cafes alfo. 

“ Another pledge of land muft be underflood, If he do not deli¬ 
ver that, the fum borrowed muft be repaid by the debtor with intefeft. 

The Retndettta. 

“ Another that is, other than the pledge originally delivered. “ A 
pledge of land;” this is reafonable: but if other land cannot be delivered, 
any other pledge may be given. However, if the former pledge were de¬ 
livered for enjoyment, he muft now alfo give a pledge adapted to that pur- 
P°f e • O r > if that cannot be, he muft give a pledge for confidence only, and 
pay a fum equal to the value of the ufufrueft of the former pledge until the 
debt be difeharged. But if feparate intereft be paid, and the ufe of the 
pledge be allowed through complacency, by thefe words, ** you may ufe 
the pledge;” in that cafe the value of ufufruft need not be paid. 

It is thus evident, that, if mortgaged land be deftroyed, the lofs falls on 
the debtor alone. “ Land” is an inftance only, fuggefting alfo kine, gold, 
and the like. “ Carried away by a rapid ftream” is merely illuftrative of a 
lofs happening by the a£t of God ; for it has the fame import with the fl¬ 
owing text. 

CL 

Catya yana Whatever pledge has been loft by the a61 
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of God or the king, the debt, for which it was given, {hall 
be paid by the debtor to the creditor with intereft. 

The fenfe fuggefted by this text is, “ whatever pledge,” whether for cui- 
tody only, as gold or the like, or for ufe, as land or the like, has been loJl“ by 
the a6t of the king,” or of his officers or the like; or by the a£l of God, as 
carried away by a rapid ftream, or deftroyed by fire, &c. Accordingly it is 
faid in the Retndcara, “ carried away by a rapid ftream is illuftrative of a lofs 
happening by the aft of God.” This text (C) is not quoted in the Mi- 
tacjhara and Dipacalica. 

Creditor and lender fignifying the fame, the lofs of the pledge falls on 
the debtor. This text ordains payment of the debt with intereft; there 
is not confequently a needlefs repetition of the former text (XCVII). 
However, “ loft” is merely an inftance of fpoiled and fo forth; for the text 
coincides with that of Na red a. 
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S E C TI O N II. 

ft jf p 7 (\jm "■ r% v * rt-; ,j ; _ k .r / ^ r* • 

OiV THE REDEMPTION OF PLEDGES. 

WHEN the debtor, tendering the fum due, claims the releafe of the 
pledge, what fhould be done by the creditor ? A fmall part only being tend¬ 
ered, fhould it be accepted ; or fhould the whole amount of the deb t be alone 
accepted f As to the fir It fuppofition, 

CII. 

Vrihaspati ordains:—T he whole amount due to the pled¬ 
gee not being paid, he fhall on no account be compel¬ 
led to reftore the pledge againft his will, nor jhall it be ob¬ 
tained from him by deceit or confinement. 

“The pledgeein the fixth cafe, but with a dative fenfe ; to him, who 
has received the pledge; namely to the creditor. If the whole amount of 
principal and intereft be not paid to the creditor, he fhall not be compelled 
by the king to reftore the pledge againft his will. A pledge muft therefore 
be releafed by the creditor on receipt of the entire fum due, not on receipt 
of a part only. If the greater part of the whole debt have been difeharged, 
fhall the pledge be retained on account of the fmaller part, or not ? In an- 
fwer to this queftion the prefent text is propounded. The fage adds, he 
fhall not be forced to reftore it by legal deceit or any other of the modes of 
recovery. 

“ By deceit or confinementthe firft term is explained by fome, deceit 
or fraud. “ Confinementfitting conftantly at his gate, or the like, as will 
be explained. The word “or” is indefinite, alfo fuggefting a law-fuit and 
the like. It fhould not be objected, that from the terms of the definition of 
lawful confinement (CCXXXIX) its acceptation is reftridted to payment ob¬ 
tained from a debtor. Such a definition, being merely explanatory, is not 
reftridtive. 

Again; when a debtor, having delivered a pledge, of great value to the 

creditor, 
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creditor, and repenting thereof, wifhes to exchange it for one of lefs value, 
then alfo the exchange mull depend on the confent of the creditor. This 
muftbe underftood from parity of reafoning : as is obferved in the Retndca - 
ra; 4 when the whole fum due and fecured by the pledge is paid to the credi¬ 
tor, who holds that pledge, then only mull the pledge be releafed, however 
great its value may bed The debtor faying, “ receive fome other pledge, 
and reftore the coftly pledge ; with the delivery of the other pledge, I 
will give thee a written contrail, or caufe the delivery to be attefted j” 
in this cafe alfo, the king fhall not force the reftoration of the pledge by the 
modes of deceit, confinement or the like. Nor fhall the pledge be releafed 
on payment of a fmall part of the debt only. 44 Receive fome other pledge 
See.’* is a fuppofed fpeech of the debtor. In this cafe alfo, the creditor fhall 
not be compelled to reftore the pledge againft his will. 

A debt has been Contracted on the mortgage of a piece of land meafuring 
a erbfa in circumference; a part of the debt has been afterwards paid, but the 
land is accidentally carried away by a rapid ftream : this text may be expound* 
edas reftraining a creditor, who in that cafe demands a mortgage of land 
meafuring a croja in circumference. But the reading is (chitretia, rachilkna) 
by painting or dyin*, and by manufacture, inftead of (chitrendcharitena) by 
deceit and confinement. Thus, when a pledge of land Or the like muftbe 
delivered to a creditor, who had already received a pledge, the debtor fhall ndt 
be compelled to deliver a pledge for the whole value, fimilar to the former 
pledge of valuable land or the like. In what cafe f To this the fage replied, 
if the debt be not fully paid; that is, if the whole be not paid, but a part be 
paid: if a part be paid 44 by painting or dying or by manufacture.” 44 By 
dying by the practice of the art of dying filk. 44 By manufacture ;” by the 
practice of art in the conftruCtion of a houfe or the like* 44 Or” is indefinite; 
and direCl payment by the practice of any other aft is thereby comprehended 
in the text. This is a very modern interpretation. 

Or the word 44 its” may be fapplied. Thus, a pledge being loft by the 
aCt of God, another pledge fhould be given to the creditor, who received the 
former pledge; but, if its amount or value have been made good by the debtor 
himfelf in the practice of fome art, as dying or the dike above-mentioned, the 
, debtor 
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debtor fliall not be compelled by the king, againft his will, to deliver a pledge 
for the whole value, that is, a frefh pledge of great value. It is not affirmed, 
that fuch delivery is requilite. Confequently, the original pledge being loft, 
and the debtor being unable to give another pledge of the fame nature, or 
otherwife make good its value, a pledge of great price has, in the mean time, 
been delivered; the intermediate valuable pledge muft be reftored by the 
creditor to the debtor, who claims redemption of that pledge, having after¬ 
wards made good the value of the original pledge by the pradtice of his 
art. 

This is general. The debtor immediately pays fome part of the value 
of the former pledge, and will deliver another pledge at a future time j to 
give confidence therein, he delivers a writing or atteftation: in that cafe alfo 
the rule is the fame. This other expofition follows the glofs of Chande's- 
wara. But on this conftrudtion, “ by painting or dying, or by manufac¬ 
ture, the amount being partly though not fully paid, he Jhall not be compelled 
to deliver a pledge for the whole value" (swadattfc'hilam* inftead of 
adatti’rt'bf c'bili) is exhibited as the proper reading in fome books. To ex¬ 
patiate would be vain. 


On the other reading (cbitr'endcharitina) the fenfe may be the fame; 
for the crude verb “ char" bears the fenfe of “ adt," exhibited in its derivative 
* achara" ufage or pradtice, and in other inftances. In either cafe arifing on 
thefe two interpretations, it muft be affirmed, that, if the debtor tender pay¬ 
ment of a part only of the debt , the creditor need not releafe the pledge: for 
no law ordains, that it fliall be then releafed. According to ChaWswara 
another text of VrThaspati (CIII) ordains, that a pledge fliall only be re¬ 
leafed when the whole amount of the debt has been paid. This will be ftated 


hereafter. 


Simple men attribute an adtive fenfe to the word “ pledgee" in the fixth 
cafe. Thus the conftrudtibn is, “ the amount, which ffiould be paid by the 



debt have in the mean time been paid ? T. 


Uu 
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pledgee or creditor, not being delivered, the debtor fhall not be compelled by 
the king, m any of the inodes of recovery, by deceit, confinement, and the 
refi, to deliver the pledge to the creditor.” Confequently, if the debtor, 
having executed a contract of hypothecation, has not received the whole loan, 
although he have demanded it, and has therefore obftruaed the enjoyment 
of the pledge, this text tftablifhes the rule of decifion on fuch a cafe. It will 
be mentioned, that hypothecation is not valid on a writing alone without en¬ 
joyment. Thefe interpretations are either founded on the text, or on the rea- 
fon of the law. They fhould all be admitted. 


As to the fecond queftion, (the whole debt being tendered , muft it be accept¬ 
ed? ) if the debtor have con traded the debt on an agreement, that the pledge, 
confilling of land or the like, fhall be enjoyed fo long as the principal fum 
remain undifeharged, but that no intereft fhall be paid independent of the pledge , 
in that cafe, the principal alone being tendered, it muft be accepted. The 
lame fage ordains it. 


cm. 

Vr v i hasp ATI : — When the debtor, tendering the principal fum, 
demands the pledge, even then it muft be releafed ; other- 
wife, the creditor is criminal. 


This concerns a pledge to be ufed for an indefinite period. 

The Retnacara . 

“ Otherwise j” that is, if he procraftinate, coveting the enjoyment of 
the pledge; or if he covet and demand other intereft. The following text de¬ 
clares an offence as well in regard to pledges for cuftody as others. 

♦ 

CIV. 

Ya'jnyawalcya : — To the debtor, who comes to redeem his 
pledge, the creditor fhall reftore it or be punifbed as a 
thief; and, if the creditor be dead or abfent, the debtor 

may pay the debt to his kinfmen, and fhall take back his 
pledge. 


“ Who 
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** Who comes to redeem his pledge who approaches the creditor* 
bringing what is due to the creditor, namely the principal fum with or with¬ 
out intereft. To him the pledge fhall be reftored by the creditor, after re¬ 
ceiving the money from the debtor. Otherwife, if he do not reftore it, he 
is guilty of Healing the pledge •, that is, he fhall be punifbed. 

Chande'swara* 

If the creditor be dead, or have gone to another country, what muft be 
done ? Thefage replies, “ if the creditor be dead or abfent, the debtor may 
pay the money to his kinfmen to his Tons and the reft; to his heir, or 
to any perfon charged with the fupport of his family : “ and he fhall take 
back the pledge” from the fons and the reft. 

“ To his kinfmenliterally, to his family; that is, to his fons and 
the reft. 

The Retnacara. 

“ To his familyto his fervant or agent. 

The Mitacfhard. 

Should the fon or other competent perfon refufe to reftore the pledge, 
then, by the fame reafoning as before, he is guilty of theft. If any dif- 
pute arife concerning the receipt of his property by either party, that muft 
be determined, and the delivery and receipt made good. If a falfe plea be 
fet up, through avarice, by the creditor, he (hall be punifhed as a thief. 
If the fon of the pledgee fay, “ I have not power to accept payment of the 
debt without my father’s confent,” what muft be done in fuch a cafe, will 
be mentioned in its place. The debtor being dead or abfent, if his fon or 
other heir come to the creditor or to his fon, for the purpofe of paying the 
principal fum with intereft, then alfo, as before, muft the pledge be ref¬ 
tored. Such is the unexceptionable method of ChandeWara. 

To the debtor, who comes to redeem his pledge, it muft be reftored by 
the creditor on receiving the principal and intereft. 

The Dipacalica* 

' But 


But Hela yudha expounds the firft half of the fexft of Ya"”jnya WAl- 
cya (CIV) and the text of Vr Th a sp ati (CIII), ‘having mortgaged a vil¬ 
lage or the like, on the next day he comes to pay the debt; but the credi¬ 
tor, coveting intereft, neither accepts payment of the debt, nor relinquifhes 
the mortgage; in that cafe, he fhall be punifhed as a thief.’ Ultimately 
there is no difference. It is only neceffary, that a pledge be reftored by the 
creditor, on receiving from the debtor the amount then due, namely the 
principal fum with or without intereft. Or, if the creditor be not at hand, 
the debt muft be paid to his fon or other reprefentative • and from him muft 
the pledge be received, as abovementioned. Hela'yudha, grounding 
his glofs on that of Chande swara, has in no rcfpeCt contradifled it. 

When land is mortgaged on thefe terms, “ this land ftiall be enjoyed by 
thee to the end of fuch a period,” the land fhall be enjoyed to the end of 
that period ; the debtor cannot compulfively redeem the pledge on the fe- 
cond day after the debt was contracted: for there is no fuch fpecial law, 
and the texts of Vrihaspati and others ordain penalties for other cafes. 
This appears from the condition, that no definite period have been fixed, 
as ftated in the glofs of Cha*ide'swara, “ this concerns a pledge to be 
ufed for an indefinite period.” By Helayudha’s expreflion, •* on the fe- 
cond day,” it is intimated, that a debtor may redeem a pledge by the pay¬ 
ment of the principal only on the fecond day ; on the fubfequent day or la¬ 
ter he muft pay the debt with intereft : but, if the ftipulated period be un¬ 
expired, he cannot redeem the pledge : for that is fuggefted by the phrafe, 
“ on the fecond day,” and by the condition, as fpecified by Chande'sw a- 
ra, that it be unlimited as to time; and that is not contradi&ed in the 
work of HelaVudha. 

“ The fecond day” is mentioned, becaufe a pledge maybe redeemed 
on the fecond day by a debtor tendering the principal only without intereft; 
muft not a pledge be alfo releafed, when a debtor tenders the principal 
with intereft, before the fixed period have expired ? No ; as it is directed, 
that ftipulated intereft exceeding the rates preferibed by law ftiall be paid, 
when it has been exprefsly ftipulated, fo the enjoyment of a pledge is rea- 
fonable for fo long a period as has been exprefsly ftipulated. On this reflec- 





tion ChandeWra has raid, “ a pledge to be ufed for no definite pe¬ 
riod : and this muft be acknowledged even by Hela'yudha ; for the fol¬ 
lowing text is expounded, “ what has not been held to the clofc of its 
term.” 


CV. 

Vrihaspati When a houfe or field mortgaged for ufe 
has not been Iieid to the clofe of its term, neither can the 

debtor obtain his property, nor the creditor obtain the 
debt.* 

However two cafes have been ftated by two authors, in which the debt 

may be difcharged by payment of the principal only. Such is the differ- 
ence. 

If the creditor be dead or abfent, Ya jnyawalcya has ordained, that 
the pledge may be redeemed by payment of the debt to his fon or otherre- 
prefentative. The fame legiJJator propounds another cafe. 

CVI. 

Ya jnyawalcya t—-O r appraifed at the value it then bears, 
it may remain with the creditor, exempt from intereft. 

The pledged chattel, then appraifed by men flcilful in valuation, may be 
fixed in the creditor’s pofleflion, with the atteftation of witnelTes. Thence 
forward the principal, though not paid, carries no intereft; for the debt is 
in a manner difcharged by the appraifement of the pledge. If the creditor 
be not at hand, the debtor may redeem the pledge from his fons or other 
reprefentathes and pay the debt to them, or he may fix the pledge in the 

cieditor s hands at the value it then bears : the particle “ or” intends this 
alternative. 

An alternative is of two forts, optional or regulated by the law. “ Op¬ 
tional may be inftanced in written contra&s and atteftation; at the option 

* See the glofs on this text cited again at v. CXVIII. 
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of. the creditor the debt-may be delivered with a writing ox with an attefta- 
tion: “ regulated by the law" may be exemplified in dei>/jr quadrupled or 
p^tupled ; quadrupled, if the loan confiiled of cloths car the like; o&u- 
pled, if clarified butter and the like were lent: and here an alternative arifes 
in refpedt of legal regulation. 

Ch.ahde’swara intends only a regulated cafe. For example; if the 
creditor be. dead, and his fon or other heir be prefent, the pledge may be re¬ 
deemed by paying the debt to him only. By parity of reafoning the fame 
may be done/il the creditor refide in another country, if he be confined by 
the king, have abfcorided through fear of the king or the like, be afilidted 
with difeafe, be infane or the like. Confequently, when a competent cre¬ 
ditor is abfent, and his fon or other reprefentative is prefent, if the debtor 
can redeem the pledge from the fon or other reprefentative, and the fon or 
reprefentative can accept payment from the debtor, he may redeem the 
pledge by payment of the debt to that fon or reprefentative. This is one 
cafe. But if the fon or other heir refide abroad with the creditor; or if the 
creditor be dead and his fon or heir refide in another country, or be con¬ 
fined by the king, or have abfeonded; or if the fon or heir fay, “ my father* 
who refides in another country, knows all the circumftances, I am totally 
uninformed or if the creditor or debtor difpute the matter; in all thefef 
cafes the debtor mud fix the pledge in the hands of the creditor, appraifed at 
the value it then bears. This is the fecond cafe. 

»; ' ' . f I". • ■. ;■ • ’ ‘ • ’ ’ * • 

If he and his family refide in another country, how fbould mortgaged 
land or the like be fixed in the hands of the creditor ? It is anfvvered, 

4 through him, who tranfmits the produce of land or the fike fituated in one 
province, to a creditor refiding in another province, fuch a pledge is enjoy¬ 
ed : or, in whatever manner the pledge was previoufly pofieffed, even fo it 
may be fixed in his hands*. But this cafe fuppofes the debtor’s wifht to part 
with the pledge by felling it, or to redeem it by borrowing money elfe-* 
where. 

Thus, if the creditor be not fo circumftanced, that he: can reftore the 
chattel, but the debtor,, to fell it, or having borrowed money elfcwhere, 

wifhes 
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wi flies to redeem the pledge, what muft be done? For this Vajiiya.- 
walcya provides, “ orappraifed, it may remain with the creditor.” 

ChandeswaRa. 

Since the creditor is iibt prefent and competent, the debtor’s wifh can¬ 
not be gratified. But, if the debtor have no defire to redeem the pledge , by 
whofe defire fhould the pledge be redeemed ? It muft wait the debtor’s 
Wifh: and his defire to part with the pledge is ineffeflual without 
fome mode of payment of the debt. It muft therefore wait his fale bf 
the pledge, or his borrowing money elfewhere. This, however, is mere¬ 
ly illuftrative; for the fame rule is appofite, if the debtor wilh to redeefri 
the pledge, having obtained money in alms, by Commerce, or the like. 

Although the pledge cannot be fold to another while the debt remailis 
undifcharged, fince redemption of the pledge without payment of the debt 
is denied by the text of Va ihaspati (CII), ftill, if he could give confi¬ 
dence to the purchafer by a furety or otherwife, the debtor may have re* 
ceived the price. To fuch a cafe this rule is applicable. The two cafes, 
as mentioned by Y/jn yaw alcy a and connefited by the word “ or *’ which 
intends the regulated alternative, muft be underftood only when the cre¬ 
ditor is prefent and competent. 

In the Dipacalicd, -''Su'lapa'ni obferves. if the pledge for any reafon 
be not reftored to the debtor, the pledge, appraifed at its then value, may 
remain in the houfe of the pledgee, exempt from intereft. The expreffion 
“ for any reafon” comprehends other cafes alfo, fuch as that ftated by 
Chandeswara. For example; the creditor is prefent and competent to 
civil tranfaftions , but the pledge, either gold weighing a hundred palas , op 
ahorfe which had been feen by many perfons, is at the creditor’s houfe in 
another province, and he cannot-immediately go thither; or a flave or the 
like, delivered as pledge, has gone to another country on bufinefs; in thefe 
cafes, the pledge fhould be appraifed by men Converfant with the value of 
things, after learning both from the debtor and creditor, that the gold is un¬ 
mixed with other metalsand fa forth, or thatfuch is the age or ftrength of the 
horfe or fiave, and fo forth; and-the- debtor fhould &c the pledge in-ther 

hands 
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hands of the pledgee, declaring “ the pledge afcertained at fuch a value by 
appraiftfrs “ and witnelTes, or certified in writing, {hall remain in thy poffef- 
fion.” So, in other cafes alfo. Ultimately there is no contradiction be¬ 
tween thofe authors . However, the apprarfement is made in fuch a cafe by 
defire of the creditor, or debtor, or both. This exhibits a portion of the 
fubjehl , which Chande'swara alfo has treated partially. 


But, if a period were jlipulated , the creditor entertains no fuch wifh be¬ 
fore the period expire; or, if he do, he has no right to the ufe of the 
pledge; and interefl cannot be forbidden at the will of the debtor. When 
the period has expired, the debtors option prevails. At his choice the 
pledge may be redeemed, or a value affixed to it; for, if he do not then 
redeem it, his property is devefted (CX1I). But in a cafe unlimited as 
to time, the redemption, or foreclofure, of the mortgage depends folely on 
the will of the debtor. To expatiate would be vain. 


Here the valuation of a pledge only is mentioned, not its fale. In this 
cafe, the creditor returning from abroad may reftore the pledge on receiving 
fo much money as was due when the pledge was valued. Herein the He tn dear a 
concurs. The fame fhould be underftood in the propofed cafe of a Have, 
and alfo in other cafes. It fhould be here obferved, that, if the pledged 
{lave or other pawn, having grown old or the like, bears a lefs value when 
the creditor, returning from abroad, reftores the pledge, than was the va¬ 
lue at the time of appraifement, the lofs muft fall on the creditor alone; 
for a value was then affixed merely that the principal may bear no further 
intereft. But if the value be enhanced by circumftances of feafon or the 
like, the profit does not accrue to the creditor; for Yajnyadatta has 
no true property in the value of a chattel belonging to De vadatta. 
But the lofs falling on the creditor is the confequence of his fault in not then 
reftoring the pledge. In this there is nothing incongruous. 

If the value of land or other mortgaged property, which is permanent, be 
reduced from the circumftances of the times or the like, what is the rule ? In 
that cafe alfo the lofs falls on the creditor; fince the debtor may fay, “the 
value is only now reduced in confequence of a dearth or the like; when I 

offered 
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offered to redeem the pledge, it bore a greater value.” By fpceifying ** the 
value it then bears/’ the fage intimates generally a poftible lofs falling on the 
creditor; he does not ftate fpecially, that in fome inftances no lofs falls on the 
creditor. But in fa6l all this muft be underftood of the natural price of com« 
modifies : if the debtor, redeeming the pledge from the creditor on his return 
from abroad, fell it for a low price through the exigence of his affairs, he is not 
entitled to recover the difference of price from the creditor ; but only when the 
juftpriee is reduced by circumftances of feafon. This fhouldbe held reafonable. 

When mortgaged land or the like has been appraifed, by whom fhould it 
be enjoyed ? And is a pledged Have or the like to be employed or not after 
the appraifement ? On thefe doubts it is faid; the ufe and profit of a pledge is 
the intereft on it; intereft ceafing, it follows, that the ufufruB ceafes. If the 
pledge were fuch as might be ufed without detriment (for infance , a tree or the 
like), but if the ufe of it were not authorized, the ufe of it was previoufiy un¬ 
lawful ; furely now, after the appraifement, it is unlawful as before. The 
pledge being neverthelefs ufed in the fubfequent period, half the benefit muft 
be paid to the debtor; but ufed though exprefsly forbidden, the whole profit 
muft be made gcod to the debtor. If he affent to it, ufufrudt muft be admit¬ 
ted as authorized by him. But the expreffion of Ya"jnyawalcya, “ may 
remain with the creditor,” has been expounded, may be fixed in the credi¬ 
tor’s pojfejfton or enjoyment; fuppofing the cafe where the ufufrudt is not for¬ 
bidden. Accordingly 'Su'lapaTu has faid, ‘the pledge may remain in 
the houfe of the pledgee, exempt from intereft / not, ‘ it may remain in the 
pledgee’s poffejfton or enjoyment/ Thus may the law be concifely ftated. 

Ya'jnyawalcya (XLVI) propounds a form of redemption of a pledge 
when the creditor is prefent. This text concerns the cafe where the thing was 
pledged on thefe terms, “ when the double fum has been received from the 
ufe of the pledge, it (hall be reftored by thee.” That is, provided intereft 
were ftipulated ; elfe the pledge muft be reftored on payment of the principal 
only. This is called in the world a voidable pledge. 

The Retndcara. 

' The very fame import is ftated in the Dtpacalica. It may be thus ex- 

Y y plained; 
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plained; a pledge delivered on this ftipulation, ** I will redeem this, 
pledge by paying the debt at the clofe of two years,” is a pledge to be re¬ 
leafed at a fpecifick term; namely, at the term of two years. In like man¬ 
ner, a pledge ftipulated to be reftored, when twice the amount of the fum 
for which it is lodged fhall be received from the ufe of it, is a pledge to be 
releafed on a fpecifick condition: this is called “ a voidable pledge. ” 
“ Provided intereft were ftipulated;” provided it bore intereft; provided 
intereft were agreed on. “ Elfe,” if no intereft were ftipulated, the pledge 
muft be releafed “ on payment of the principal only,” that is, when the 
fingle fum has been received. Or, if the agreement were in this form, 
“ enjoy the pledge until the principal fum be paid or in this form, 
“ enjoy the pledge until twice the principal fum be paid” (provided that 
in the laft cafe the debtor pay intereft out of other effects); the creditor lhall 
enjoy the pledge fo long as the principal fum remain undifcharged. 

If the pledge be ufed, the price of it muft alfo be paid. 

The Mitdcfhara . 

The value of the ufe muft be paid to the debtor. Such being the cafe, 
if the agreement run in this form, “ enjoy the pledge until three times the 
principal be paid,” what is the rule in that cafe? Twice the amount of 
the principal is alone approved by law: hence the fubfequent ufe of the 
pledge is improper. If it be alleged, it is not improper, being of the na¬ 
ture of ftipulated intereft; the anfwer is, even in the cafe of ftipulated inter- 
reft, the law has not authorized the receipt of more than double the principal 
paid at once. 

CVII. 

Vishnu : — That immoveable property, which has been de* 
livered, reflorable when the fum borrowed is made good, the 
creditor muft reftore' when the fum borrowed has been 
made good. 

There is no difficulty in referring this text to a debt exempt from in¬ 

tereft. 
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, r CVIII. 

VrIhaspati: — When land or other immoveable property has> 
been enjoyed, and more than the principal debt has accrued 
therefrom, then, the principal and intereft having been 
realized, the debtor fhall obtain his pledge* 

When land or the like has been enjoyed, and by that enjoyment more! 
than the amount of the principal, that is* intereft, has been received, furely 
the principal fum lias been obtained i repeating this, the fage propounds the 
law, “ the principal and intereft having been realized ” & c . The appofition 
is connective. Chande'swara delivers a fimilarglofs. Thismuftbeun- 
derftood only when it was agreed, that the pledge fhould be reftored after the 
principal and intereft have been realized; for it coincides with the text of 
Yajnyawalcy a above cited. The fame legijlator exprefsly declares it. 

GIX. 

Ya jnyawalcya :— When a debtor mortgages land to his 
creditor, declaring and fpecifying,««this fhall be enjoyed 
by thee, even though intereft ceafe on becoming equal to the 
principal; ” 

2 . That pledge fhall be reftored to the debtor, whenever 
the principal and intereft fhall have been received. This 
is declared to be the legal rule concerning pledges for loans 
on intereft. 

“ Specifying j” afeertaining. “ Although intereft have ceafed ;” al¬ 
though it have reached the limit of intereft, the pledge fhall be neverthelefs 
enjoyed until the principal and intereft be paid. 

The Retndcardi 

If the pledge be delivered with an agreement, that it may be ufed even 
after the period, in which intereft accumulates to its higheft limit, the en¬ 
joyment of it is reafonable even after the period in which the higheft intcr- 
eft accumulates. In anfwef to the queftion, how long may it be ufed ? This 

. text 



iext particularly ftates, fo long as the principal and intereft are not acquitted by 
the ufe of the pledge, the creditor may ufe it. The import of the text may 
be thus Hated on a full conlxderation of the glofs delivered in the Retn&cara. 

It fhould not be affirmed, that this text concerns only the cafe of a 
fpecial agreement, and the preceding text (CVIII) the cafe where no 
fpecial agreement has been made : and thus, if no period have been 
flipulated, the creditor muft releafe the pledge when the debt is doubled % 
but, in the cafe of a fpecial agreement, the pledge fhall be enjoyed un¬ 
til the debt be difeharged, and the text permits the pledge to be fo long 
enjoyed. The following rule of Vishnu denies the redemption of the 
pledge without a fpecial agreement, even though the debt be doubled. 

CX. 

Vishnu:—Even though the utmoft intereft have accumulat¬ 
ed, the creditor need not rejlore an immoveable pledge, 
without a fpecial agreement. 

The meaning of the text (CIX) is this ; when the debtor delivers a 
pledge declaring and fpecifying, “ this land (hall be enjoyed by thee (the 
creditor) even though intereft ceafe on becoming equal to the principal (for 
the intereft has accumulated toitsutmojl limit, when intereft ceafes ;) that 
pledge Jhall be rejiored, when the principal has been received. It is confequent- 
ly fuggefted, that a pledge may be ufed until the principal futn be dif¬ 
eharged, even though intereft have regularly ceafed. Or the text (as feme 
remark) may be expounded in a different import. When a pledge is deli¬ 
vered with an agreement, that it fhall be enjoyed even though intereft ceafe; 
in that cafe, when the intereft has been received from the ufe of the pledge, 
it muft be reftored, if the principal be difeharged out of other funds; but 
if not, the pledge may ftill be retained. 

CXI. 

Ya'jnyawalcya :—But a pledge (hall be enjoyed until ac¬ 
tual payment of the debt. * 


i 


* See v. CCXXIX. 
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Ip a debt, amounting to one hundred fuvernas, be nearly difeharged, but 
live fuvernas remain due, the fenfe of the text is, that fo long as that remain, 
unpaid , the pledge Jhall be retained. No law diredts, that the half or quarter of 
the pledge fhall be reftored. On the other hand, in the foregoing glofs on 
the text cited from Vr ihaspati (CII), it is not pofitively ordained, that it 
may not be reftored. But this feems a great difparity. If any particular prac¬ 
tice fubfift in certain countries, it ftiould be deemed fatisfadlory. This Ihould 
beheld by the wife. In fadt, it follows from the condition ftated in the text 
of Vr ihaspati above cited (CII), “ againft his will,” that the pledge may 
be reftored if the creditor confent, and fuch confent is proper in this cafe; 
lince the ufe of a pledge adapted to a large fum is improper, when a fmall 
fum only remains due. 


How is the principal or the intereft liquidated from the ufe of the pledge ? 
The form may be thus ftated : when arable land has been mortgaged, and 
a debt contradted, in the month of ^Sravana, the produce being gathered in 
the month of Paufha, and the intereft due from ''Sravana to Margasirjha* be¬ 
ing liquidated from the price of that produce , if the amount exceed the inter- 
ejl , the principal may be liquidated; if it be deficient, payment will be taken 
from the value of the produce obtained in the following year. If it be an¬ 
nually deficient, the pledge may be enjoyed for a longer time than fix years 
and eight months, even until the intereft be fully difeharged; afterwards, 
on payment of the principal, the pledge fhall be delivered up. But when the 
exaft amount of intereft, neither more nor lefs, is obtained from land in the 
month of Jyaifot'ha (the debt being contrafted on the mortgage of inhabited 
ground, the rent of which is payable in that month ; a period of thirteen years 
and four months muft be completed; in that cafe the debt is difeharged with 
intereft, on receipt of half or a part only of the amount of rent for the cur¬ 
rent year. 


This occurs in the cafe of legal intereft at the rate of an eightieth par tof 
the principal. But the ufe of a pledge, until the principal fum be paid 
from other funds, occurs in the cafe of intereft by enjoyment. If the prin¬ 
cipal be paid in the month of Jyaifot’ha, the rent of the mortgaged ground 

* ' 'Agrahayana • ' 

Z z muft 


f 



WHISTS 



fhuiVbe received in due proportions by both parties.* As a pledgee may ?\ 1 
receive the whole rent in the month of Paujha, when the owner, contract-* 
ing the debt in the month of Cartica , mortgages land which affords annual 
rent in the month of Paujha , but fhall receive the proportion of rent for two 
months ; fo, if payment be made, after fome years, in the month of '' Sra- 
vana, he {hall receive the proportionate rent for feven months of the cur¬ 
rent year ; that is feven parts of the whole rent divided into twelve parts. 
But if he receive the whole rent, inadvertently, in the month of Pau(ha 
of the firft year, then deducting a fum fufficient to difcharge-the intereft,. 
the furplus fhould be applied to liquidate the principal. In fuch circum- 
ftances, the principal being annually diminifhed, it is fully liquidated in a 
fhort period. If the land cannot yield fo much rent in a fubfequent year, 
the debtor muff make good the fum from his own funds in conformity with 
the agreement. If it produce a furplus, that mult be applied to the liqui¬ 
dation of the principal; and intereft fhall not fubfequently be paid on that 
part of the principal. 

Yet, if the agreement bore, that the pledge fhall be enjoyed until the 
principal be paid, the fame rule prevails in the cafe of a mortgage of inha¬ 
bited ground ; for, fince rent {hould be daily receivable for the occupancy of 
the ground , it is proper, that the creditor (hould receive the rent accruing 
from the date of the loan. If land or the like be mortgaged, which yields 
rent on account of the produce, receivable by cuftom on a day certain, 
and if the payment be fettled for the month of Paujha , then, although the 
whole rent for that year would otherwife have been received, yet, if the debt 
be paid in the fubfequent month of Mu'rgasirjha , it appears from the reafon of 
the law, that the creditor fhall not receive the rent of that year ; fince a day 
has been fet for the payment of rent on account of produce, and the land was 
poffeffed by the creditor on that day in the year w’hen the loan was made, but 
had been redeemed before that day in the year when the debt is paid. 
Still, however, as an inconfiftency would occur in pra&ice, becaufe no in¬ 
tereft would be received, when a debt, contrafled on the fecurity of fuch a 
mortgage in the month of Mag ha, was difcharged in the earlier month of 

* Bscause the full amount of intereft was realized in the eighth month of the feventh year. 

Marga&irjha, 
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Marga&irjha, in a fubjequent year, the matter rauft be otherwise regulated, by 
a diftribution of the rent as before* or by yielding the rent of the fubfequenfr 
year. 


If a milch cow or the like be pledged for life and profit, the intereft fhould 
be liquidated, in conformity with the agreement, from the computed daily 
profit ; and, if poffible, the principal fhould be liquidated. This indu&ioti 
has the authority of law. With the confent of the ,debtor and creditor, art 
adjuftment is formed on a middle valuation fettled by arbitrators. Such 
is the current prablice. 


“ The double fum,” in the text of Ya^jnyawaLc ya (XLVI), fuppofeS- 
a loan of gold or the like ; but, if clothes or the like were lent, a treble fum 
and fo forth muft be underftood, as ftated in the fe&ion on limits of intereft. 
However, when the agreement was in this or fimilar forms, “ I will reftore- 
the pledge, when the double fum has been received,” the creditor need 
not reftore the pledge before the debt has been difcharged. Thus Vish¬ 
nu, having premifed, that the creditor muft reftore the pledge, fubjoins 
the text above cited (CX). 


Man y fpecial agreements may be made in refpedt of pledges. Some of 
thefe fhall be now mentioned. 1. “ This land is mortgaged for a debt of 
“ twenty fuvernas ; when forty fuvernas have been realized from the ufeof 
it, you muft releafe the mortgage.” 2. “ If I do not redeem the pledge 
“ when the principal has accumulated to forty fuvernas , this fhall become 
“ thy abfolute property.” 3. ** The pledge fhall be enjoyed by you, until 
“ the principal and intereft have been realized.” 4. “ If I do not then re- 
“ deem the pledge, when the principal and intereft have been realized, it fhall 
** become thy abfolute property.” ,5. “ The pledge fhall be enjoyed by you 
“ for ten years.” 6. “ The pledge fhall be releafed on the receipt of the 
“ principal fum at the end of three years.” 7. “ If I do not redeem the 
“ pkdg e at tta expiration of ten years, it fhall become thy abfolute pro- 
“ perty.” 8. “ If I do not redeem the pledge by paying the principal 
“ fum at the expiration of three years, it fhall become thy abfolute proper- 
*' ty” 9 * ** The pledge fliall be enjoyed by you for three years, I will 

“ afterwards 
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u afterwards redeem it by paying the principal fum; if I do not redeem it 
u at the expiration of the fifth year, it ihall become thy abfolute property 
lo. “ Enjoy the pledge for ten years, and you may fubfequently enjoy it 
** unlefs I then redeem it; if I do not redeem it at the clofe of the twelfth 
** year, it (hall become thy abfolute property.” n. “ This pledge may be 
“ ufed by thee fo long as intereft accrues; afterwards, on receipt of the 
" principal, the pledge mull be reftored.” 12. “ If I do not then redeem 
“ it, the pledge Ihall become thy abfolute property.” 13. “ If I do not re- 
** deem it within two fubfequent years, it ihall become thy abfolute proper- 
“ ty.” 14. “ The pledge may be ufed until I pay the principal fum.” 15. 
** If I do not pay the principal and redeem the pledge, it Ihall become 
u thy abfolute property.” 


Mortgaging this village or the like, I borrow twenty fuvernasi from 
'* this village thou lhalt receive intereft on that fum at the rate of an eigh- 
" tieth part of the principal; the remainder Ihall be received by me.” Ten 
forms of this agreement, as above ftated, make twenty-eight forms.* 
Again * mortgaging a village or the like, the debtor fays, “ half or a quar- 
tl ter of the produce of this village Ihall be enjoyed by you; the reft I will 
u take.” Since there are alfo ten forms of this agreement, forty modes of 
agreement have been fuggefted. “ Accepting this village or the like in pawn, 
“ lend twenty fuvernas.” Forty other forms may be ftated in this mode. 
** Accept this village in pawn; from its produce fupplying the expenfes 
“ incident to it, give me ten fuvernaSy and take the remainder yourfelf.” 
In this mode there may be numerous forms of agreement: and various 
forms exift in fixing the term of the mortgage and fo forth. To avoid pro¬ 
lixity they are here unnoticed, but they are numerous. The law concern¬ 
ing them may be underftood by the repetition of the rules delivered reflecting 
others . But a contract for hypothecating the merit of ablutions in the Ganges , 
and the like, Ihall be mentioned. 


The fettled law in refpedt of thefe may be thus fated. Under the firft a- 

* I cannot well correft the obvious errour in the numbers. It is unimportant. However, among the 
fifteen contrafh particularized, four, and perhaps the fifth alfo, cannot be accommodated to this cafe of 
fpecifick intereft. We may therefore read twenty.five inftead of twenty-eight, and correct the fubfequent 
numbers by reading fifteen inftead of ten. 
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greement, the fum of forty fuvernas being completed, if the debtor, tender¬ 
ing the principal fum, offer to redeem the pledge, it muff be then releafed. 
Such is the opinion intimated in the Retnacara by the condition ftated (in 
the glofs on the text CIII) *« a pledge to be ufed for an indefinite period.” 
It has been already difcuffed. But computing the fum realized from the 
ufe of the pledge in the period during which it has been held, and fully liqui¬ 
dating the forty fuvernas, he may redeem the pledge. According to the 
Dipacalica , if he do not redeem the pledge when forty fuvernas have been 
realized, it becomes the foie property of the creditor. 

CX 1 I. 

Yajnyawalcya:— The pledge is forfeited, if it be not re¬ 
deemed when the debt is doubled; Jince it is pledged for a 
ftipulated period, it is forfeited at that period: but a pledge 
to be ufed for an unlimited time is not forfeited. 

The debt being doubled, if the debtor do not then redeem the pledge, it 
is forfeited to the creditor. A fimilar expofition is delivered in the Calpateru . 
But Hela yudha fays, ‘this text concerns a pledge for cuftody only:* 
in which opinion the author of the Mitacjhara concurs. Their notion ap¬ 
pears to be this; if a beneficial pledge be not redeemed, although twice 
the principal have been received from its ufe, the creditor fuftains no lofs: 
why then fhould it be forfeited ? But, fince a pledge for cuftody is not 
ufed, why fhould the creditor long preferve unprofitably the property of 
another ? The pledge is therefore forfeited by a debtor, who has ftipulated 
a period for redemption. 

i 

Others think, that fiich reafoning, which is not authorized by the law, 
may not be trufted. At the ftipulated period, whether before or after the 
principal is doubled, a pledge limited as to time is forfeited, and becomes 
the property of the creditor: and this concerns the feventh form of agree¬ 
ment. According to this opinion, what is the import of the phrafe, ** but 
a pledge to be ufed is not forfeited ? ” It concerns a pledge delivered for ufe, 
in the fourteenth form of agreement , the pledge may be ufed until I pay 
the principal fum.” 

But, 
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^ut, although it be curforily intimated, that both fledges become the foie 
•property of the creditor, whenever the principal is doubled, provided the debt 
confifted in fhells, whether pledged for ufe or cuftody; ft ill, as reafonable prac¬ 
tice no where in the univerfe fhows the creditor’s property without the con- 
fentof the pledgeor, when brafs or the like has been pledged with a fpecial a- 
greement, Ciiande’swar a, therefore intimating, that it is not admiflible in 
his opinion, by adding “it muft be otherwife expounded,” himfelf propounds 
the cafe} that is forfeited which has been pledged with a declaration in this 
form, “ if the pledge be not redeemed when the principal is doubled, it fhall 
become thy foie property,” Confequently the fecond form only is intended by 
the expreflion of Ya'jnyawalcya, “ the pledge is forfeited.” 

This is founded only on the inconfiftency of a different practice. Thus* 
under the firft form of agreement, if the pledge be not redeemed after the dou¬ 
ble fum has been realized, a moveable pledge may be ufed, notice being given 
to the debtor or his family (CXIX). The debtor’s property is not then forfeit¬ 
ed, for there is.no proof of fuch forfeiture ; and nothing oppofes this applica¬ 
tion of the phrafe, “ a pledge to be ufed is not forfeited.” But immoveable 
property fhould be reftored when the double fum has been realized. Such 
is Chanceswara’s opinion: and that is proper; for the land or other 
thing, which is pledged, belongs to the debtor while it remains a pledge, 
as much as it did before; but he cannot difpofe of it at pleafure, while 
it is a pledge: how then fhould the debtor’s property be devefted when 
the principal is doubled, fince there is no efficient contract in the nature of 
giftorfale? It fhould not be objected, that, under the authority of the text, 
the forfeiture of property in a fledge unredeemed is acknowledged in the 
the Mitacfhard. That is improper, fince it is difficult to deduce a forfeiture 
not previoufly ftipulated, from a text which may be otherwife expounded. 
It fhould be affirmed, that forfeiture of property only takes place in cafes in¬ 
tended by the text of Ya'jnyawalcya on title by long pofleffion. 

©XIII. 

Ya'jnyawalcya:— He, who fees his land poffeffed by a 
ftranger for twenty years, or his perfonal eftate for ten 
years, without afferting his own right, lofes his property 
in them. 
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For Ya jnyawalcya in a fubfequent text declares property not for¬ 
feited in certain cafes. 

CX1V. 

Yajnyawalcya Except pledges, boundaries, fealed de- 
pofits, the wealth of idiots and infants, things amicably 
lent for ufe, and the property of a king, a woman, or a 
prieft verfed in holy writ.* 

This alfo is fubfequently mentioned by Chandeswara. What is 
propounded by the fage (CXII), ilates the caufe; “ pledged for a ilipulated 
period &c;” that, for which a fpecifick term was fettled, when his own 
property ihould be deveiled and property fhould be veiled in the creditor, 
is forfeited at the expiration of that term. In whatever cafe, and in whatever 
mode, the owner has agreed to the forfeiture of his own property and the 
confequent property of another, fo fhall it of courfe be. The period, in 
which the principal is doubled, is a fpecifick term : this alfo is a ilipulated 
term. Not fearing repetition, the fage has afligned a. caufe of forfeiture. 
Thus may the law be concifely expounded. 

“ A pledge to be ufed is not forfeited;” a pledge to be ufed for an un¬ 
limited time is not forfeited, even though unredeetned for a thoufand years. 
But if a period be ilipulated, other texts are found, which provide for that 
cafe. 

l ' ’ The Retnacara . 

Since there can be no enjoyment of produce from a pledge for cuflody 
only, a pledge for ufe is meant. “ For an unlimited time a pledge, for 
which no time has been ilipulated, when the owner’s property fhall be de- 
veiled and property be veiled in the creditor. “ But, if a term be ilipula¬ 
ted if a pledge be delivered with a term fixed for annulling his own pro¬ 
perty and veiling property in another, other texts of fages, quoted or un¬ 
quoted, are found, which provide for that cafe. Confequently, whatever 
text declares the creditor’s property in the pledge, concerns this alone. 

# The laft hemiftich was not cited in this place* 
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Even where the principal fum has been doubled, and the forfeiture of pro* 

perty has been ftipulated, Vrihaspati propounds a legal period for the 

equity of redemption. 

cxv. 

Vrihaspati:—After the time for payment has paff, and 
when intereft ceafes on becoming equal to the principal, the 
creditor fhall be owner of the pledge: but the debtor has 
a right to redeem it before ten days have elapfed. 

CXVI. 

Vyasa:—Gold being doubled, and the ftipulated period 
having expired, the creditor becomes owner of the pledge, 
after the lapfe of fourteen days. 

2 . But a pledge to be ufed, of which the term has elapfed, 
the debtor fhall only recover, on then paying, from other 
funds, the exadf amount,of the principal. 

** After the time for payment has pad;’’ when the term, which was 
fettled in regard to the pledge, is completed. For example; ten years or 
the like in the 7th form of agreement } three years or the like in the 8th j? 
five years or the like in the 9th; twelve years or the like in the loth* two 
years after intereft has been fully liquidated, in the 13th ; and, even in the 
14th form, any time fubfequent to the payment of the principal fum: in 
thefe and fimilar inftances the period expires. How can it happen, that a 
man fhould have paid the principal, and not have redeemed the pledge ? It 
may happen, when the principal fum has been any how received, through 
the intervention of another, but the debtor, apprehenfive of punifhment on 
account of fome offence, has abfconded. 

“ When intereft ceafes f when the principal is doubled: and this con¬ 
cerns the feccnd form of agreement abovementioned. “ After the time for 
payment has paft j in this cafe a term different from the period when in¬ 
tereft ceafes fhould be underftood, by the fame rule with the expreflion 

“ bring 
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« bring the kine and oxen.”* The conftru&ion of the phrafe is, the cre¬ 
ditor (hall be owner of the pledge. 

«* Before ten days have clapled;*’ does not this concern the cafe, 
where it is agreed, “ if I do not redeem the pledge within ten days 
after the principal is doubled, it {hall become thy abfolute property B” 
This Ihould not be affirmed; for it would be inconfiftent with pra&ice. 
When no fuch agreement is made, the interval of ten days is never- 
thelefs required : and that would be inapplicable, when the term was 
paft, Such is the mode of interpretation confident with the glofs of the 

Retnacara. 

The interval of ten days, ordained by Vrihaspati, muft be under¬ 
stood of a debtor, who refides at home. But, if he do not, Vyasa pro¬ 
pounds the rule (CXVI). “ Gold being doubled,” has the fame import 
with the expreffion “ when iotereft ceafes.” “ The ftipulated period being 
expired j” when a term has been fixed in regard to the pledge, and that 
term is paft. It correfponds with the preceding text. The fubfequent 
verfe (CXVI a) is intended for another diftindtion. “ The exaft amount 
that is, without intereft. 


The Retnacara. 


Consequently this concerns the fourth, eighth, and fifteenth forms of 
agreement. 

Here an obfervation Ihould be made. If the debtor happen to have gone 
to a diftant country, or be dead, and his fon, or other heir, be not yet capa¬ 
ble of bufinefs ; or if the debtor be a captive; even in thefe and fimilar ca¬ 
fes, no law ordains, that the property ffiall not veft in the creditor, when 
the term of the mortgage is expired. It can only become the property of the 
debtor or of his fon, when the creditor, through tendernefs, or at the inter- 
ceffion of others, reftores it. But, when the agreement runs in this form, 
** if I remain in my own country, and do not redeem the pledge, it ffiall 


* Where one term is generick and the other fpecifick. T ( 
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become thy abfolute property ;” then, ihould the debtor reticle in a foreign 
country, he does not forfeit the pawn. 

If the creditor refide in a foreign country, the mode of proceeding has 
been mentioned (CIV and CVI)i But,-if the chattel happen not to be ap- 
praifed on that day, witnefles mull be taken of the debtor’s going to the cre¬ 
ditor’s houfe for the purpofe of redeeming the pledge. To this proceeding 
there is no objection. If a difhoneft creditor iuffer the remaining days of 
the period to elapfe, and his fraudulent practice be proved, and the debtor’s 
going to the creditor for the purpofe of redeeming the pledge be alfo fub- 
flantiated, no lofs is fuftained by the debtor. Again; if the creditor and his 
family were then abfent in a foreign country, but the debtor go-to him on 
his return from abroad, we argue that there is no offence if the debtor after- 
Wards go abroad. More would be fuperfluous. 

Under the firfl, third, fifth, eighth, and eleventh forms of agreement, if 
the pledge be long unredeemed, may, or may not, the creditor hypothecate it 
to another, or fell it? In all forms of agreement, is a fale valid, which is made 
on the fuppofition of property in confequence of long enjoying the pledge ? 

CXV1I. 

Menu :—If he take a beneficial pledge, he muft have no 
other intereft on the loan ; nor, after a great length of time, 
or when the profits have amounted to the debt, can he aflign 
or fell fuch a pledge. 

The firfl hemiftich has been expounded (XCI) as forbidding ’other in- 
tereft, when the ufe and profit of a pledge has been fettled as the only in- 
terefl. The lafl hemiftich determines the two queftions propofed. 

“ After a great length of time ;” when it has long remained. “ Align¬ 
ment; in pledge to another. “Sale; an aifl devefting his own property. 
However long it have remained, a pledge received, and left in his polfeffion 
after he has himfelf alked money of the debtor , muft not be aligned by the ere- 
dttor in pledge to another perfon for a larger fum. The Retnacara. 

• * Assignment 


* Assignment in pledge to another;’ eonfequently, folong as the debtor’s 
property fubfifts, a creditor muft not aflign, as a pawn to another for mo¬ 
ney borrowed, a chattel pledged by his debtor. This text is expounded in 
a fimiiar manner in the Med'hath'hi, and by Go'vinda Ra'ja. Va'ches- 
I* ati Mis'ra and Bhavade'va alfo concur in this interpretation. 

* An aft devefting his own property ;* fale is a contraft annulling the par¬ 
ty’s own property in his chattel after receiving a price; but, in this definition, 
an aft devefting his own property Jimply is exprefled by the word fale : it con- 
fequently fuggefts a gift or abfolute barter. The ox, pledged to, and pof- 
fefled by, me, fliall be this day employed in burden by you; but to-morrow 
your ox fliall be employed by me ; fuch an exchange for one day is never- 
thelefs unexceptionable. This appears to be meant in the Retnacara. 

* After he has himfelf alked money of the debtor when the creditor de¬ 
mands money of the debtor, but he, though required, pays not the money 
nor receives back his pledge; then, if the creditor, impelled by poverty, 
attempt to aflign that fame pawn to another perfon for money borrowed, 
the text prevents him. But Hela'yudha explains “aiTtgnment” gift. In 
his opinion, the creditor may receive a loan from another perfon, afligning the 
pawned chattel in pledge to him. Cullu'c abhatt a alfo intimates, that 
the aflignment of a pawn to another is unexceptionable, by adding, “ for u- 
fage allows hypothecation of mortgaged land or the like to another perfon.” 

On this interpretation, if the creditor contraft a debt, afligning mort¬ 
gaged land or the like to another, then, fhould he haply be unable to 
difcharge his own debt, and the original debtor come to redeem his pledge, 
how fhould the matter be adjufled f On this it is correftly faid, if a 
pledge for cuftody be transferred as a pawn to another, and the debt be 
lefs than the former one, or equal to it, then, difcharging his own debt 
with the money paid by the original debtor, and thus redeeming the pledge, 
he fhould reftore it to the owner. But a pledge fhould not be transferred 
as a pawn for a greater debt: this is exprefsly ftated in the Retnacara and 
other works; “a pledge muft not be afligned for a larger fum.” It fhould 
alfo be confidered as meant in the Med'hdtit’hi, and by Go vinda Raja. 

If 
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If the pledge were for ufe, it fliould be transferred without any contra¬ 
diction to the former agreement. For example; it {hould be afligned by 
the original creditor with a declaration in this form, ** the pledge fhall be 
ufed fo long as I do not caufe the original debtor to pay the principal fum 
now borrowed;'* not in this form, ‘* it fliould be enjoyed ten years or the like/* 
Yet, if that be done by any carelefs perfon, let the pledge be lodged in the 
hands of the ultimate creditor with the confent of the firft lender, along with 
a certificate of its value at the time, fettled by an appraifement made and 
figned by five perfons. But, in fa£t, fliould a creditor transfer a pledge, 
which he has received, on diflimilar terms, he fhall be punilhed. In the 
the fame mode fhould the decifion be alfo argued in other cafes. But the word 
** alignment ’* is properly expounded as fignifying hypothecation ; for, in 
certain cafes, hypothecation is forbidden, and gift may be comprehended in 
the definition of fale. To include permanent barter, the word file muft bs 
taken in a fecondary fenfe. 

This text is founded on reafon or immemorial ufage. If a creditor 
therefore, in breach of this law, transfer a pledge which he had taken, a 
moral offence is not imputed to him, but the chattel muft neceflarily be re- 
ftored to the debtor when he offers to redeem it (CIV); if the lafl lender 
refufe to releafe the pledge, the original creditor may be put to much trou¬ 
ble, or fu(lain a lofs: this fliould be underftood. But the lafl: creditor 
is only enabled to exaCt another pledge from the original lender, or pay¬ 
ment of the principal and intereft, not to refufe the releafe of the pledge. 
Should the creditor, in breach of this law, abfolutely give it to any perfon, 
the gift is not valid; whence then fliould any benefit, arifing from the gift, 
be even fuppofed ? For he has no property in the pledge, fince it has not been 
relinquiflied by the debtor; but its ufe alone has been conceded to him. 

Who can benefit by giving away the property of another?’* This text 
forbids a pretended gift. The fale of a pledge will be confidered in the 
chapter on fale without ownerlhip. 

Mortgaged land or the like fliould be carefully preferved by the creditor; 
it fliould not by any means be negle&ed. A debtor mortgages land for the 
debt contracted; the creditor ufes it a few years, and afterwards another 
, poflefles 




poflefles it without any oppofition from him. In fuch a cafe the debtor could 
not redeem the mortgaged land, which had been poflefled for twenty years t 
for he is poor, but lees the land poflefled by a ftranger, yet aflerts not his 
title, erroneoully thinking his oppofition improper becaufe a ftranger poflefles 
it. Afterwards, when a law-fuit is inftituted, the pofleflor having acquired a 
title by undifturbed pofleflion for twenty years, the land cannot be reftored to 
the debtor offering to redeem the pledge, and the creditor muft give other land 
as an equivalent. Therefore it Ihould not be negledted. This fome remark* 

But others aik, why does not the debtor oppofe adverfe pofejjion? Since 
the pledge is loft by the fault of the debtor, an equivalent in land need not 
be given by the creditor. If the pofleflor, though verbally forbidden, do not 
refrain, what can the debtor fay, when he applies to the king ? He may fay, 
‘ c this violent man poflefles my land mortgaged to another; if the occupant be 
not now reftrained, he will, after long pofleflion, alfert a title, becaufe he may 
have poflefled it twenty years. ** The debtor’s not applying to the king is there¬ 
fore an evident fault; why Ihould the creditor give an equivalent for land loft 
by the debtor’s fault ? But if the poflelfor, attending the court, affirm, that 
the pledgee gave him pofleflion, and that plea do not then appear to be falfe ; 
in fuch a cafe indeed the pledge is loft by the fault of the creditor alone: it is 
therefore proper he Ihould give an equivalent. 

Others again hold, that the text of Ya'jnyawalcya ( CXIV) being 
equally applicable to a pledge received by another as to a pledge received by 
the pofleflor himfelf, no title to that land is gained by adverfe pofleflion for 
twenty years. On this account negledt has not been included in the text by 
the author of the Retnacara and the reft. The juftnels of thefe opinions 
fliould be examined under the head of title by long pofleflionmore would 
be here fuperfluous. 

The term (tranflated ** aflignment ” ) may fignify the nature of the thing. 
For example, a bracelet, an earring or the like, made of gold, fhould not, 
by expofure to the fire, be reduced to gold bullion which is its natural form z 
and the alteration of a pledge is forbidden by the word “ and *• which bears 
the fenfe of“ and the liked* 
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But hypothecation is not forbidden in all cafes. Forinftance; one has 
contraded a debt, delivering a pledge on thefe terms, “ the pledge may be 
ufed, fo long as I do not pay the principal fum; ” after a few years the ere* 
ditor demands the debt from the debtor, but he is unable to difeharge it ; 
the creditor therefore affigns the pledge to another on fimilar terms, and 
borrows an equal fum. Such cafes occur in pra&ice. 

Thi s text (CXVII) according to Ch ande'swara, Va'chespati, Bha- 
vadeva, and others, concerns a pledge for ufe or cuftody with no fpecial 
agreement. But the author of the Calpateru fays, it concerns a pledge to be 
ufed. This is mentioned on confideration of the chief intent of the text, but 
with no view of rellrifling it to pledges for ufe. Chande swara fo 
expounds the text. But the author of the Mitacjhara holds, that it folely 
concerns pledges for ufe j this is only fuitable on his interpretation. 

A certain author has thus expounded the text; fincea period has been 
fpecified, no alignment or tale of a pledge ftiould be made by the debtor 
within the ftipulated period. He thinks, that the creditor, having no pro¬ 
perty in the pledge, could not be fuppofed entitled to give or fell it j a pro¬ 
hibition would be therefore impertinent. It fhould not be objected, that 
this would contradid the text, “ if a pledge be fold, the fale {hall be valid,** 
fmee the fale of mortgaged property, being forbidden, could not be valid: the 
difficulty, he thinks, is removed by referring that text to a pledge unlimited 
as to time. But this does not coincide with the opinion of ChandeWa- 
ra and the reft. Becaufe, in the firft hemiftich (CXVII), an agent being 
fought for the phrafe “ muft have no other intereft,” the creditor is of 
courie fuggefted as the agent; here alfo, it being queftioned who cannot fell 
the pledge, the fame perfon, already fuggefted, muft be the agent in the /en¬ 
teric e : accordingly the glofs of the Calpateru , Parijata and Mitac/rarn muft 
be fupplied with the words, “ fhall not be made by the creditor.” 

When a debtor, having mortgaged land or the like to a creditor, fells the 
fame property, or abfolutely gives it away to another; then, fince coexis¬ 
tent mortgage and fale, or mortgage and gift, are incompatible, it will be 
ilated, under the title of comparative force of contra&s, that the lateft 
. contract. 



contract, whether fale or gift, is valid. Hence the glofs, which fuppofes gift 
or fale by the debtor prohibited, is irrelevant. It fhould not be objected, 
how can gift or fale be valid, fince, by ftipulating a fpecifick period, the 
owner has conceded his independence ? Although he be not independent, 
his property fubfifts. Confequently, the efficient validity of fale or gift is un¬ 
controverted, if it be faid, as the debtor’s property in the pledge was abfolute, 
fo fhall be the buyer’s or donee’s : and authors have not ftated as unfounded 
the text, “ an unredeemed pledge fhall neither be fold nor given away.” 
Such is the mode of interpretation agreeable to the glofs of Chande"swa- 
ra : Va'chespati and Bhavadeva concur in the fame expofition. 

The text of Ya'jnyaWalcya (CXII) concerns the cafe of an agree¬ 
ment in the fecond form, “ if 1 do not redeem the pledge when the double 
fum has been realized, it fhall become thy abfolute property.” The text of 
Menu, “ nor, after a great length of time, can he aflign or fell fuch a pledge” 
(CXVII), concerns the cafe of an agreement in the firftform, where the 
claufe, “ it fhall become thy abfolute property,” has not been inferted. No 
contradi&ion can be fuppofed between thefe two forms of agreement. 

In all agreements for a definite time, if the debtor wiffies to redeem the 
pledge within the ftipulated period by paying the principal and intereft, Vr i- 
haspati propounds the law for that cafe. 

CXVIII. 

VrThaspati: * *—When a houfe or field, mortgaged for ufe, 
has not been held to the clofe of its term, neither can the 
debtor obtain his property, nor the creditor obtain the 
debt. 

2. After the period is completed, the right of both to their* 
refpe&ive property is ordained; but, even while it is un¬ 
expired, they may reftore their property to each other by 
mutual confent. 

“For ufethe feventh cafe has a caufal fenfe. Confequently the mean- 

-i —---- - - - . 


* Ths firft verfe hat been already cited and numbered. CV. 
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Ing is, a houfe or field, which has been mortgaged for ufe. “ When that has 
not been held to the clofe of its term j” when it has not reached the full 
term, neither can the creditor then recover the debt, nor the debtor obtain his 
mortgaged property. Confequently from this refult, that, while the period 
is incdmple'te, the debtor ftiall not obtain his pledge, nor the creditor recover 
the debt, it follows, that the with of recovering the pledge is ineffectual. 
After the period is completed, the right of both the creditor and debtor to the 
money lent and to the pledge refpedively, that is, the free ufe of their own, 
is in full force. Confequently the creditor has a right to the money lent, 
and may ufe it as his own, at the full term; and the debtor has the fame 
right to the property mortgaged. Yet, even while the period is unexpired, 
if the creditor voluntarily accept payment of the debt and reftore the pledge, 
or if the debtor freely difcharge the debt to recover the pledge, the debtor’s 
right to the pledge, and the creditor’s right to the money lent, are immediate¬ 
ly efficient. The fage declares it, “ but even while it is unexpired Sc c.” 
they may ad by mutual confent; may accept the debt, and receive back 
the pledge; with the confent of the creditor the debtor may take his pledge, 
and with the confent of the debtor the lender may take his money. Con¬ 
fequently, while the period is unexpired, the debtor’s wifh to recover his 
pledge is fruitlefs without the confent of the creditor; and the creditor’s 
Wifh to obtain the money, without the confent of the debtor : but wuth the 
confent of both parties, it is effeflual. Such is the interpretation according 
to the glofs delivered in the Retnacara. 

In fome parts of the Retnacara, the laft hemiftich is found with this reading , 

** but, even while it is unexpired, they muft perform what was agreed by 
both parties.” That is not found in the Chintamew, nor is it quoted by 
Bh avade"va, nor inferted in the Mitacjhara. If this reading be well found¬ 
ed, the fenfe is this ; were it declared by the debtor or creditor, at the time 
of contra&ing the debt, “ even before the period expire, if the principal and 
intereft can be paid, the pledge muft be reftoredin fuch a cafe the pledge 
may be reftored and the debt be difeharged, even while the period is unexpir¬ 
ed. If this reading of the laft hemiftich be unfounded, the fame fenfe may be 
deduced from the phrafe, “ by mutual confent.” For the mutual agreement 
of the parties when the loan was advanced, as well as confent when payment 
is tendered, may be fignified by the words “ mutual confent.” If 



It the agreement run in this form, ** take this land as a pledge, and lend 
me twenty Juvernasf when Ihould the pledge be redeemed ? On this point 
it is faid, fuch being the words uttered by the borrower, the lender muft 
afk, “ how long fhall I ufe the pledge ?” In anfwer to which the borrower 
fpecifies a term. When the debtor has been long in the habit of receiving 
and repaying loans of the fame creditor , then, nothing being exprefsly declared, 
there is no tacit agreement in regard to the term; confequently this agreement 
falls within the forms above mentioned. Or, Ihould it any how exceed that 
enumeration of forms, the pledge muft bereftored when the double fum has 
been received; for it is of courfe legally fit, that a pledge be reftored after 
the double fum has been received. 

Under the general law, that a pledge fhall be ufed until the debt be re¬ 
paid (CXI), is not the ufe of the pledge proper until the principal fum be 
difcharged ? No; from the coincidence of the text of Ca'tya'vana 
v. XXXVII 3, (where the ufe of a pledge for a loan made with an agreement, 
that the whole ufe and profit of the pledge fhall be the only intereft, is de¬ 
nominated intereft from the ufe of the pledge, and which is alfo called in¬ 
tereft by enjoyment) this text (CXI) muft be referred to the fame cafe. 

It fhould not be obje&ed, that there is no argument for the reftoration of a 
pledge, in fuch a cafe, after the double fum has been realized. The text of 
Ya^jn Y awalc Y a (XLVI) is authority for fuch an induction. Nor fhould it 
be objected, that this contradicts the text of Vishnu (CX). That text is 
limited to immoveable property. Nor Ihould it be aflerted, that the word “ im¬ 
moveable” is merely illuftrative of a general fenfe. There is no proof to fup- 
portfuch an ajfertion ; nor any grounds for reftriCting the text ofYA jNYAWAL- 
cya. A pledge unlimited as to time muft therefore be releafed when the 
double fum has been realized, provided it confift of moveable property; but 
immoveable property, under the authority of the law, may be ufed fo long as 
the principal remain undifcharged. Even though it be not then redeemed, the 
debtor does not forfeit his property in the pledge; for the text (CXII) concerns ' 
the cafe of an agreement containing a claufe to this effeCt, “ it fhall become thy 
abfolute property.” But, if the debt be contracted on a pledge given for con¬ 
fidence only, without fuch a fpecial agreement, the debt fhould be recovered by 
the fame mode of recovery as ordained for debts unfecured by a pledge. 

Ddd 
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A pledge, delivered by the pledgeor to give confidence to the lender, mull 
be carefully preferred by the creditor, and be reftored on receipt of the whole 
fum due. 

The Retnacara. 

Consequently, in the cafe of a pledge to be ufed, fince the creditor may 
derive benefit from the ufe of it, he has no folicitude in regard to the pay¬ 
ment of the money. But, in the cafe of a pledge to be kept only, the creditor 
derives no benefit from the pledge j on the contrary, he has the trouble 
of keeping another’s property j he may therefore be anxious to recover his 
money: but, fince there is no other mode, he mult adopt one of the five 
modes of recovery, that which is confonant to moral duty, fuit in court, legal 
deceit, lawful confinement, or violent compulfion: and, in fuch a cafe, the 
time for recovering the debt is that, which was ftipulated by the borrower for 
the payment of the debt; or, if none were ftipulated, the period when the debt 
is doubled } for that is preferibed by law as the time for redeeming a pledge. 

This is confiftent with reafon : and this mode of proceeding, fay fome law¬ 
yers, fuppofes a cafe where the ufe of the pledge has been forbidden ; or it fup- 
pofes the cafe of a pledge confiding of maffes of iron and the like. 

But, if the debtor be abfent, having abfeonded or the like, from whom 
lhall the creditor recover his money? A text of law, cited in the Ritndccira , 
provides for this cafe. 

CXIX. 

Smriti : — After giving notice to the debtor’s family, a 
pledge for cuftody may be ufed when the principal is 
doubled; and fo may a pledge for a limited period, when 
that period is expired. 

When the principal is doubled, a pledge for cuftody may be ufed after gi¬ 
ving notice to the debtor’s family in this form j Having borrowed money 
“ f rom me > ,but not having yet redeemed the pledge, the debtor hasabfented 
“ himfelf, and the principal has been now doubled by the intereft } thou art 
** his heir; I therefore give thee notice as required by law, that henceforth 

“ the 
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« the pledge will be ufed by me.” The fage’s meaning is this ; if the deb¬ 
tor’s heir himfelf pay the debt to the creditor, and take the pledge, or if he 
fay, ** wait a few days, I fhall fend information to the debtor,” the pledge mull 
not be then ufed. But, if the heir do not redeem the pledge, nor give infor¬ 
mation to the debtor , then, taking the atteftation of feveral perfons, the credi¬ 
tor may ufe the pledge. 

A pledge fora limited period;” a pledge, for which afpecifick period 
has been fixed, may be ufed after that period has expired, notice being firft 
given to the debtor’s family. Such is the fenfe of the text. 

The ufe of a pledge delivered for ufe may be renewed: if it be agreed, ** the 
** pledge fhall be enjoyed for two years; afterwards, paying the debt, I will 
“ redeem this pledge delivered for ufe; the ufe of the pledge fhall ceafe at the 
“ clofe of that period j” in fuch a cafe, if the debtor, happening to go to ano¬ 
ther country, be abfent, and the debt be not paid, nor the pledge redeemed 
then the ufe of the pledge is authorized after notice given to the debtor’s fa¬ 
mily. What is faid by the author of the Retnacara, this duthorizes the ufe of 
a pledge delivered for ufe without, however, conveying the abfolute property, 
if no period were flipulated’), intends generally any moveable pledge for ufe un¬ 
der fuch circumflances. But immoveable property, being pledged for ufe, 
mull only be relinquifhed, if it were agreed, “I will reftore it when the prin¬ 
cipal is doubled or the likefor, fince it cannot move tb another place, 
there can be no apprehenfion of its being feized by another perfon. But 
moveable property muft be preferved with the utmoft care until it be reftored 
to the debtor. 

In the prefent cafe, after notice given to the debtor’s family, the ufe of the 
pledge is to be taken as wages for the care of it. This is intended by the 
text. Here “ the debtor’s family” is merely an inftance of a general injunc¬ 
tion : therefore, if the debtor himfelf be prefent, but procraftinate the re¬ 
demption of the pledge, it is reafonable, that the creditor fhould ufe it after giv¬ 
ing him notice: and this may be equally affirmed of pledges for cuftody arid 
pledges for ufe j it fhould be fo argued, if the agreement be in the fixth or o- 
ther fimilar form above ftated, and fometimes alfo in other cafes. 
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It appears from the term ** may be ufed,” and from the glofs, “ this 
authorizes the ufe of a pledge without, however, conveying the abfolute 
property," that the creditor fhall only ufe the pledge: he has no property 
therein. Confequently, although the creditor ufe the pledge, it rauft be re- 
ftored to the debtor returning after the lapfe of feveral years. Such is the 
fenfe of the law. 

In fuch a cafe, lhall the principal fum be received by the creditor with the 
whole intereft ? To this queftion the anfwer is, it appears from the conditions 
in the text of Vr ihaspati ( XCII ) “ before intereft ceafe on the loan or 
before the ftipulated period expire,” that there is no forfeiture of intereft in con- 
fequence of ufing a pledge for cuflody after the period has elapfed or the like. 
But, in the cafe of clothes and limilar things, fince they would be totally fpoiied 
by ufe, it is realonable, that the principal and intereft jChould be forfeited in 
confequence of ujing them. 

But, if the debtor die or abfcond, and notice cannot be given to his fa¬ 
mily, what is to be done ? A text quoted in the Retndcara provides for that 
cafe. 

cxx. 

Smrzti: — If the debtor be miffing or dead, let the creditor 
produce the writing in a court of juftice , and obtain a cer¬ 
tificate from the court, fpecifying the period which it bore. 

Let the creditor produce the writing in the king’s court, and there ob¬ 
tain a document fpecifying the term which it bore; let him there obtain a 
certificate. A creditor, ufing a pledge after fuch precaution, commits no 
offence. 

The Retndcara. 

The meaning is this; when a debtor is miffing or has abfconded, the 
pledge may be ufed after notice given to the debtor’s family, as ordained by 
the preceding text: but, if notice cannot be given to his family, then, pro¬ 
ducing the writing in the king’s court, let the creditor obtain a certificate. 

If 
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If the debtor be dead, the pledge may be ufed after notice given to the debs 
tor’s family, as is fignified in the preceding text ; yet, if notice cannot be 
given to the debtor’s family, but heirs of the debtor exift in fome other coun¬ 
try, let the creditor produce the writing in the king’s court and obtain a 
fcertificate. Such is the fenfe of the text. 


The certificate is delivered by the king conditionally; it fhould exprefs, 
“ until the debtor or his heir attend, the pledge {hall remain with thee, and 
fhall be ufed by thee.” “ A certificate from the court;” a writing certify¬ 
ing the continuance of the pledged property with the creditor. That the 
pledge fhall be ufed, appears from the expreffion in the Retnacara, “ a cre¬ 
ditor ufing a pledge after fuch precaution commits no offence.” But if nei¬ 
ther the debtor, nor his heir, be living, the mode of proceeding in that cafe 
will be fubfequently mentioned from a text of Ca'tya yana. 

CXXI. 

VrIhaspati, cited by Misra and BhavadeVa under the 
title of recovery of debts: — When the debt is doubled 
by the intereft, and the debtor is either dead or has ab- 
fconded, the creditor may attach his pledge or the debtor’s 
chattel and fell it before witnefles : 

2. Or having appraifed it in an aflembly of good men, he 
may keep it ten days; after which, having received the 
amount of his debt, he muft relinquilh the balance, if there 
be any : 

3. Having afcertained his own demand by the help of 
men fkilled in arithmetick, and taken the atteftation of 
witnefles, he commits no offence by thus recovering it. 

These texts arealfo cited in the Retnacara , but the reading is tad ban - 
dhujnyatividitam inftead of taddhanam jnydtr ividitam ; and it is expounded, 
“ notice having been given for the affurance of the debtor’s relations, ” * 


* See a further comment on thefe text* after r. CCXCI. 
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Oatyayana: —-When the pawner is miffing, let the credi¬ 
tor produce his pledge before the king; it may be then 
fold, with his permiffion: this is a fettled rule: 


2. Receiving the principal with intereft, he mull depofit 


the furplus with the king* 

These texts of Vrihaspati (CXXI) arecontradi&edby the text above 
quoted (CXX) j for that text fuggefts, that, if the debtor be not prefent, 
the pledge fhould be ufed after obtaining the king’s fandtion } but the text of 
Vr ihasPati fuggefts, that the pledge may be fold, if the debtor be not 
prefent: confequently there is an evident contradiction in authorizing the 
ufe and the fale of the fame thing in the fame cafe. An alternative is there* 
fore allowed in this cafe by the fyftem of civil law; for an alternative is true 
in logick, when the matter is totally optional. Confequently, when the debt 
is doubled, and the debtor is not prefent, being dead or having abfconded, 
the creditor may ufe the pledge after giving notice to the debtor’s family j if 
notice cannot be given to the debtor’s family, the creditor may exhibit the 
writing before the king, and ufe the pledge with his permiffion : this is one 
option. Or waiting, or not waiting ten days, he may fell the pledge : this 
is a fecond option. 

The text of Vr ihaspati may be thus expounded : “ When the debt is 
doubled by the intereft j” this is a general illuftration, the fame muft be un- 
derftood when the period has expired. It is a mere inftance: the cafe de¬ 
scribed relates only to filver coins and the like $ but if grain or other commo¬ 
dities were lent, it fhould be faid, when the principal is quintupled or the like. 
“ And the debtor is dead,” or has gone to another country, “ or has abfcond¬ 
ed that is, cannot be found, becaufe he conceals himfelf. But if the debtor 
live in another country, and fome perfon, who is his heir, fay “ let the fale 
be poftponed for ten days, I will fetch the debtor, or bring money from him 
and redeem the pledge j” in that cafe the creditor fhould keep the pledge ten. 
days, but he fhould previoufly appraife it. The words “ ten days” arc 
merely illuftrative j in proportion to the number of days, in which the debtor 
can arrive, fo long fhould he keep it, as awarded by arbitrators. Ip 
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If the value of the pledge exceed the amount of principal and intereft* 
what Should be done ? The fage declares, he Should take the amount of his 
debt and no more. What Shall be done with the furplus ? The fage de- 
dares ,** he muft relinquish the balance he mull deliver it to the heir or to 
the king. The text is fo expounded by BhavadeVa. 

“ fny at rivid.it am (according to one reading of the text), known to wit- 
neffes j” having taken the atteftation of witnelTes. Confequently the taking 
of a fledge in payment of a debt Should be attefted as well as the fale of it» 
“ He commits no offence;” Va’chespati expounds the word in the neu¬ 
ter fenfe: a creditor, recovering his debt even by compulsion or the like* 
Shall not be punished by the king. 

CXXIII. 

Ya'jnyawalcya : — Or, even in the abfence of the deb¬ 
tor, the creditor may fell the pledge before witnelTes. 

If the debtor or pawner be not prefent, then, felling the pledge, and taking 
the amount of the debt, the creditor Should deliver the furplus to the heir or 
to the king. 

The Dipacalici. 

The meaning is this; if the debtor live in another country, or happen 
not to be prefent, the creditor Should deliver the balance of the price to the 
debtor’s fon, brother, or the like, before witnelTes j that the debtor may 
receive it when he returns. This appears from the glofs of Bhavadeva 
and of the Dipacalica. As a debtor, if the creditor be abfent, depofits the 
amount of the debt with his fon or other heir, fo the creditor, if the 
debtor be abfent, depofits the balance of the price obtained for the pledge 
with his fon or other heir. This alto is founded on the glofs of Bhavadeva 
and of the author of the Dipacalica, If there be no heirs, or if they be 
abfent, or if they refufe to receive it, he Should deliver it to the king 
(CXXII). 

“When the pawner is miffing (CXXII);” when he cannot be found, 
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feeing dead, having abfconded, or having gone to a diftant province* the debt 
being doubled by the intereft, let the creditor apply to the king, and alfo pro¬ 
duce the writing: this muft be underftood. « With his permiffion with 
the king s confent to the fale, the pledge may be then fold: the text muft be 
fofupphed. After which, taking no more than the principal and intereft of 
the debt; from the price for which the pledge is fold, let him deliver the ba¬ 
lance to the king. This diftindtion occurs,* if the debtor be actually living 
m another country, it is merely intrufted to the heir or to the king; but, if he 
be dead, the creditor (hould give it to the heir, or, on failure of heirs, to the 
king. This is reafonable; a debtor, having delivered a pledge to a creditor; 
has property in the pledged chattel fo long as he lives ; afterwards, his pro¬ 
perty being devefted by death, property vefts in his heir ; it is therefore pro¬ 
per to give his chattel to him. On failure of heirs, property vefts in the 
king; but under the rule of Vishnu (Book V, v. CCCCXVII) the failure of 
heirs fignifies the failure of fellow ftudents. Accordingly Chande'swara, 
in expounding the text of CfrYA-yANA (CXXIJ), delivers thisglofs, “ when 
the pawner is not living, nor any perfon entitled to inherit from him." But 
the escheated pledge of a Brdhmana muft be given to learned men or to priefts, 
under the text of De'vala (Book V, v. CCCCXLV). All this will be dif- 
cuiled under the title of inheritance. 

CXXIV. 

Ya'jnyawalcya :— A debtor (hall be compelled to pay, 
with intereft, a debt contraaed on the pledge of religious 
merit; and he fhall be compelled to repay two fold a 
debt contraaed on a chattel of /mail value delivered with 
a folemn affeveration. 

V* - * \ r '• { * **• . i : f % • *•*•'' Wf. - *■ " ♦ 

“Religious merit;” the ufeof facrificial fire, ablutions in the Ganges, 
and the like: what is received on fuch a pledge, muft be repaid with intereft. 

What has been lent on a pawn of fmall value, delivered with a folemn alfeve- 
ration, in this form, “ it fhall certainly be redeemed by me," muft be repaid two 
fold, if the debt remain long due ; the pledge (hall not be fold by the pledgee. 

It is noticed in the Dipacalicd, that the text is read in the Vifwarupa, 

• “ charitra ’* 



u charitra ” inftead of “ charitra.” The commentator’s opinion is this; 
charitra fignifies a£l or practice; charitra has the fame fignification; the 
meaning therefore is, what is borrowed on the pledge of ablutions in the 
Ganges or the like. 

Ablutions in the Ganges, and other religious aCts, are pledged, when 
the debtor, on contracting the debt, fays, “ until I repay thy loan I will not 
bathe in the Ganges.” The term, “ ufe of facrificial fire,” relates to the 
voluntary.ufe of it on fpecial occajions , not the continual ufe of it by thofie, who 
maintain a perpetual fire . Here ablutions in the Ganges and the like confti- 
tute a beneficial pledge to be kept only, not a pledge to be ufed ; fince the 
debt therefore is not difcharged by the ufe of it, how fhall it be difcharged ? 
The fage therefore ordains, that he (the king) fhall compel the debtor to pay 
the debt with intereft. The meaning confequently is, that payment fhall be 
enforced by the king. 

Chande*swara delivers a fimilar glofs, but he reads the text (as in the 
Dlpacalica) charitra bandhaca critam , and expounds it; “ for, if ablutions in 
the Ganges be not performed, the king fhall compel the debtor to pay the 
debt with intereft.” 

“ When ablutions are not performed;” they are hypothecated,and there¬ 
fore not performed. We explain charitra, ablutions in the Ganges and the 
like; charitra, the benefit arifing from fuch ablutions. When that is pledged 
“ the debtor Jhall be compelled &c. forinftance, when a debt is contracted 
with an agreement in this form, “ if I do not repay thy loan, the benefit of 
my ablutions in the Ganges fhall accrue to thee.” But this can only be a 
pledge for cuftody, for it would be loft to the debtor were it enjoyed by the 
creditor ; the debt mud therefore be difcharged as in the cafe of pledges for 
cuftody : the pledge is not forfeited. The author of the Mitacjhard deli¬ 
vers a fimilar expofition. 

“ A pawn of fmall value;” a pledge, of which the value does not exceed 
twice the amount of the debt. This half of the text (CXXIV) reftrains a 
creditor, who might attempt to fell the pledge on this reflection; “ twice the 
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amount of the debt is receivable by me, what objedion therefore tan the 
debtor have to the fale of this pledge.” The meaning is, fince no agreement 
was made, when the debt was con traded, to authorize a fale, how Ihould the 
pledge be fold. This muft be underdood when the pledge is not redeemed 
after the principal is doubled. However, there is no offence in a fale made, 
after application to the king, with the king’s permiffion. 

We hold, that, when no pledge is delivered by the debtor, but he folemnly 
promifes, at the time of receiving the loan, “ I will afluredly repay thee thy 
loan,” then confcientioufnefs is in reality his furety. In that cafe, on proof of the 
debt, he fhall be compelled by the king to pay twice the amount. To en¬ 
large on this fubjeft would be fuperfluous. 

O N this text the author of the Mitacjhara thus comments j a pledge by 
the ad of the ■parties is charitra bandhaca. Confequently, when a pledge of 
greater or lefs value is taken with the free confent of the debtor or credi¬ 
tor, the double fum only fhall in that cafe be received by the creditor; that is, 
the pledge fhall not be forfeited. At the period when the principal is doub¬ 
led, the double fum only fhall be paid ; there fhall be no forfeiture of the 
pledge. In the cafe of earned alfo, there is no forfeiture of a pledge.” This 
is only fuitable on his interpretation. He expounds the terms of the text 
otherwife (“ earned delivered,” indead of “ folemn afleveration ”); this other 
fubjed is incidentally introduced under the title of pledges. He adds, when 
the merchant, who buys a commodity, giving earned to the merchant who 
fells it, concludes a bargain for the purchafe of goods amounting to a thoufand 
mudras, if the buyer break the agreement, the earneji fhall be forfeited ; if the 
feller break the agreement, it fhall be repaid two fold. 



SECTION 
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ON THE VALIDITY OF HYPOTHECATION AND MORTGAGE. 


CXXV. 

Vyasa:— Pledges are declared to be of two forts, immove¬ 
able and moveable; both are valid when there is a6tual 
enjoyment, and not otherwife. 

And this concerns a pledge delivered for ufe. 

CXXVI. 

Vrihaspati:—Of him, who does not enjoy a pledge, nor 
poflefs it, nor claim it on evidence, the written contrad for 
that pledge is nugatory, like a bond when the debtor and 
witneffes have deceafed. 

Here terms of comparifon , as and fo, muff be alTumed. “ When the 
debtor and witneffes have deceafed j” when neither the debtor nor the wit¬ 
neffes exift. Hence, as a writing executed by the debtor and attefted by wit¬ 
neffes is nugatory unlefs the debtor or witneffes be living, fo of him, who 
enjoys not a pledge, nor makes it his own, nor (hows to others that the 
pledge was a&ually received,, the writing, though complete, is no evidence 
fo far as concerns the pledge. 

The Retnacara . 

Even after the death of the witneffes and debtor, if the creditor adually 
enjoy the pledge, that pledge is valid j how can it be afferted, that the wri¬ 
ting is nugatory ? To this it is anfwered, fome perfon comes and makes a 
demand upon another in thefe words, “ thy father is my debtor, infpett 
“ this bond; all thofe, who witneffed it, are dead, and thy father alfo is 
“ dead;” as in this cafe, fo, if there be no other proof of a pledge, a 
mere writing is nugatory becaufe it is unavailing. That is mentioned by 
way of example. Or it may be thus explainedj if a chattel belonging to 

fome 



fome pcrfon have been enjoyed for a few days only by another, or be contefl- 
ed, and the poffieffior, fued by the owner before the king, allege, “ his fa¬ 
ther received a loan from me, and the bond is forthcomingthen, if the 
witnefles be dead, the writing is nugatory, even though there be adual 
occupancy. Such being the cafe, there is no difficulty in explaining the 
text without affirming the terms of comparifon as and fo ; for the fenfe would 
be, he, who does not actually pojfefs nor enjoy the pledge, may not claim it ; 
and a writing is nugatory when the witneffies and debtor are deceafed : and 
in this cafe undifputed pofleffion, and a term fixed for the reftoration of the 
pledge, muft be underflood. It may therefore be affirmed, that, whenpof- 
feffion has been interrupted, but witneffies are living, the pledge is valid ; 
yet, in the cafe of uninterupted poffieffion, the pledge is valid even though 
the witneffies be dead. 

‘ Nor fhows to others &c.’ to others befides thofe named in the writing, 
that is, for the purpofe of evidence. Confequently the affirmation of it to 
another fhould only be made in the prefence of the defendant. Or “ claim ” 
may fignify fue before the king. The writing, though complete, is no 
evidence, even though correctly drawn in the form already defcribed, with 
all its conditions, “ firft inferting the lender’s name and fo forth.” Hence 
a writing in this or other fimilar forms, “ I borrow one hundred fuvernas 
from Devadatta,” is certainly unavailing. 

“ It is no evidence fo far as concerns the pledge it follows that the 
writing may be good evidence fo fa-r as concerns the debt. Confequently 
the fenfe is this ; if there be a writing, payment of the debt proved by that 
writing fhall be enforced ; but without actual occupancy, a pledge, though 
proved by that writing, fhall not be obtained. Why does he not actually enjoy 
or occupy it ? Has it been reftored on receipt of another pledge, or has it been 
releafed on a folemn promife of payment or the like ? Or the fenfe may be 
this ; if the loan have been actually received from the creditor by the debtor, 
for what fault fhould the creditor lofe it? But a pledge long unenjoyed 
cannot be feized. As a man’s own effieds, being negleded by him and 
long poffieffied by a ftranger, become the abfolute property of the poffieffior, 
furely if a pledge, which is the property of another, be not poffieffied by 
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the abfolute property of the owner who does pot- 


What then is fuggefted by the word “ claim ? ” for thofe, to whom 
the claim is fliown, become witnefles only ; but, if the thing be unpoflefled 
through negleCt, of what ufe are witnefles? The anfwer is, he fhould 
fully lhow in an affembly of people the reafon why he has not pofleflion. 
For inftance, “ executing a mortgage deed to me, he has received a loan, 
why does he not deliver the pledge ? ” Such a difpute is fuppofed. But, 
if a conteft do fubfift, as pofleflion is not then valid without proof of right , 
neither is an unenjoyed pledge valid. This is one cafe. “ This ornament 
is pledged to me; but his daughter’s nuptials will be celebrated two 
months hence; his wife may wear it for that period, afterwards it muftbe 
delivered to me.” This is another cafe. On thefe and fimilar occafions, 
if the recorded witnefles be alive, they can depofe thefe circumftances. 
There is not confequently any contradiction between the firft and laft 
cafe* 


Here the expreflion “does not enjoy” concerns a pledge for ufej 
“ nor poflefs” concerns a pledge for cuftody; “nor claim” concerns 
both; 

The Retnacard. 


But this text does not concern a pledge for Cuftody confifting of ablu¬ 
tions in the Ganges or other obfervances producing religious purity; for it 
is not applicable to fuch pledges . 

And this is nearly but not JlriElly true ; for a pledge whether for ufe or 
cuftody may be confirmed, although it be not afcertained whether it have 
been actually pofiefled or not. 

The Retnacara, 

This meaning is intimated; although he have not himfelf ftiown his 
claim to other men, yet if they know and depofe the whole circumftances, 
even in that cafe alfo the pledge is confirmed. 

GgS 
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A text of law, cited in the Retnacara, exprefsly declares the nullity of 

a pledge in a cafe of tiegled:. 

CXXVII. 

Smr'iti: — A house, a refervoir of water, a market place, 
grain, women, beafts of burden and the like , are deftroy- 
ed or fpoiled by negle6t. 

“ A market place;” a place where commodities are fold. 

The Retnacara* 

“ Water,” preferved for his own ufe. “ A refervoir of water;” a 
well or the like. “ Beafts of burden” are exprefled in the plural num¬ 
ber to lignify “ and the like.” Confequently a garden, a field and the 
like are comprehended by the text; in fhort, all kinds of pledges are de- 
ftroyed by neglecft. If the pledgee negletft it, a houfe is deftroyed or fpoiled 
for want of thatching j a well or the like, for want of extrading earth 
by which it is choked; a market, for want of concourfe of buyers and 
fellers through fear of ill difpofed perfons; grain, by robbery or the like; 
cattle, women and beafts of burden, for want of food or care: fo in other 
inftances according to the circumftances of each cafe. “ They are deftroy¬ 
ed,” and utterly loft; or they remain, but are fpoiled and become unfit for 
ufe. By this mention of things deftroyed or fpoiled, negled is fhown 
blamable ; and it is a fault on the part of the creditor. Confequently, if 
the pawner preferve them, they would be pofleffed by the debtor: but, if he 
do not preferve them, they are loft ; and why flhould another pledge be deli¬ 
vered to the creditor ? The debt therefore remains unfecured by a pledge. 

ChandeTswara remaks ; “ when mortgaged houfes, and the reft, are 
deftroyed or fpoiled by the fault of the pledgee, the mortgage is annulled. 

It is therefore implied, that another pawn (hall not be given by the pawner 
in confequence of the pawnee’s fault.” It is confequently evident, that the 
fame opinion has been entertained by Ch ande'swara. 

“ the aBual poffeffion of a pledge the validity of the contratt is main¬ 


tained ” 
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tained' ’ (XCVI). The fenfe is, by adtual pofleffion only of a pledge is th<S 
validity of the contract maintained ; for the text coincides with thofe of 
Vya'sa and VrIhaspati. Confequently, if it be negle&ed, there is no 
pofleffion of the pledge, as already explained. Hence, if a creditor, hav¬ 
ing loft one pledge, demand another; or if he attempt to feize a pledge 
faved by the debtor, who interfered when lofs impended through the cre¬ 
ditor's neglect ; in fuch cafes the creditor fhall not obtain the pledge. So 
much is declared. Yet, if the creditor did not negledt the pledge, but it be 
ipoiled by the a£t of God, another pledge fhould be delivered. This the 
fage declares; “ if it be fpoiled, though carefully kept See.” (XCVI). 
Spoiled is there illuftrative of detriment. 

CXXVIII. 

Catyayana:—Should a man hypothecate the fame thing 
to two creditors, what muft be decided ? The firft hypo¬ 
thecation fhall be eftablilhed; and the debtor fhall bd 
punilhed as for theft. 

** Decided;*’ ruled. 

The RetnacaMi 

Consequently the laft hypothecation is not valid: and this fuppofes, 
that both mortgagees have obtained pofleffion ; if either or both have not ob¬ 
tained pofleffion, the hypothecation to him, who obtains not pofleffion, 
is invalid as abovementioned. Both may have obtained pofleffion of the 
fame thing: for inftance, one has had pofleffion for a few days; afterwards 
the other, difleizing him by force or fraud, poflefles the thing a few days. 
Again; the thing is poflefled by one through force or the like, but the 
other difleizes him ; in this cafe, the attempt to take pofleffion on the part 
of him, who difleizes the other, is well argued to be a fufficient atd of occu-s 
pancy: where negledt is declared a caufe of invalidating the mortgage, 
there, if the claimant long attempting, but not obtaining, pofleffion, has 
been content, it is confidered as neglect. 

“The debtor fhall be punilhed as for theft;” for pledging the fame 

thing 




thing to two perfons, the pledgeor fliali bepunilhed as for theft. VlSHNtf 
exprefsly declares it. 
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CXXIX. 

Vishnu:—He, who has mortgaged even a bull’s hide of land 
to one creditor, and, without having redeemed it, mort¬ 
gages it to another, fhall be corporally punilhed by whip¬ 
ping or imprifonment; if the quantity be lefsj he fhall pay 
a fine of fixteen fuvernas . 

« Even a bull’s hide of land land to the quantity of a bull’s hide. 
The definition of a bull’s hide will be cited further on. If he twice 
mortgage a lefs quantity than that, he (hall be fined in fixteen fuvernas. 
On a curfory view there feems difparity in the puniihments by corporal 
chaftifement, and by a fine of fixteen fuvernas. This it would bs proper 
to examine under the title of fines j it mufi be here unnottcedy for what would 
avail a mifplaced difcuflion vainly fwelling the book ? 

The laft hypothecation is invalid, according to Misra, Bhavadeva 
and others; herein the Retnacara , Parijata , Smriti fara and other works 
concur. Punifhment only is fhown by the text of Vishnu, the invalidity of 
the laft hypothecation is inferred as aconfequence. If the laft hypothecation 
were valid, the firft would be certainly void; for one contra# muft avoid : 
confequently the words “ without having redeemed it” are pertinent. 
The firft mortgage therefore, not being redeemed, is valid ; and hence it 
follows, that the laft mortgage is void. But fome think the validity of the 
laft hypothecation implied in the punilhment of the debtor. This and 
other deviations are liable to objection. 

The text concerns land alone. 

BhavadevA. 

Misra and BhavadeV a read “ land exceeding the quantity of a bull’s 
hide only.” Misra remarks, that the fale of it without ownerlhip is pre¬ 
vented. ' Vishnu explains the quantity of a bull’s hide. 


cxxx. 
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cxxx. 

Vishnu :—That land, whether little or much, on the pro¬ 
duce of which one man can fubfift for a year, is called 

«/ * 

the quantity of a bull’s hide* 

** Li ttle or muchiftheland be excellent and very produ&ive, one man 
may fubfift for a year on the produce of a fmall quantity of land, and the 
value of that land is great: but if its produce be ft nail, a greater quantity 
of land is requifite for fuch maintenance of one man. Confequently the 
value of fuch lefs quantity of fertile land, and greater quantity of land not 
fertile, is the fame. They are equal in value, and the puniffiment fhould be 
determined by the value of the land. 

CXXXI. 

Smriti, cited in the Retnacara: —-If two men, to whom the 
fame property has been pledged, enter into a conteft, to 
him, who has poffeffed the land, it fhall belong, if no 
force were ufed. 

The conftrudtion is, “ who has poffeffed the land without ufing force." 
The text mud be fupplied* “ that land fhall belong to him. 

The Rctnacarai 

If the fame property have been mortgaged to two perfons, and the pledge 
have been given to one before the other, but one has pofieffion and the other 
has not poffeffion, the pledge belongs to him only who has poffeffion, not to 
him who has not poffeffion even though he be the firft mortgagee; for a pledge 
is invalid without poffeffion as has been already ftated. Ultimately this text 
bears the fame import ; but there is no vain repetition, fince both texts were 
not delivered by the fame legiflator, Vr ishaspati. 

Hela yudha, Vachespati, Bhavade'va and others read *' he* who 
has poffeffed it, fhall prevail ” (yafya bhuclirjayafafya). That reading is al- 
fo admitted by Chande'swara, but he has quoted the other reading (yafyd 
bhuSiirbhuvaftafyaJ, 
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If the fame property be mortgaged to two perfons, and be poffefTed by 
both of them, what fhould be the decifion in that cafe ? 

CXXXII. 

Vr ihaspati : If one field have been mortgaged to two 
Creditors fo nearly at the fame time, that no priority can be 
proved, it lhall belong to that mortgagee by whom it was 
firft pofleffed zuithout force . 

Nearly at the fame time/’ fo that it cannot be known, which waS 
firft, and which laft. 

By both thefe texts it is declared, that of two mortgages, in which fto 
priority of time can be afcertained, that mortgage is valid, under which pof- 
fefiTon has been JirJi obtained without force. 

The Retnacara. 

The meaning is this; if the witneffes be living and depofe, “through 
accident the creditor does not enjoy the thing mortgaged to him; there is 
no negled on the part of any perfon, but we do not remember when it was 
mortgaged to the creditors refpedively f and if the writings have been 
accidentally loft; this text governs the decifion offuch a doubtful cafe. A- 
gain ; a tree has been pledged with its fruit at the fame time to two creditors 
by fome man in perfon or through his fon, and debts have been con traded 
with two perfons; one of thofe creditors has enjoyed the produce of the 
tree, but the other has delayed occupancy to difplay his own generofity ; and 
the parties are not aware of each other’s loan and occupancy; in fuch a cafe 
alfo, the mortgage is valid in favour of him, who firfl obtained pofleflion. 

In this cafe there is no queftion on the priority of hypothecation ; but if 
the witneffes prove, that it was firft pledged to one creditor, though laft 
poffelTed by him, and there has been no negled on the part of any one, that 
pledge belongs to him, to whom it was firft hypothecated. This, however, 
is not the purport of the prefent text. 

Should a thing be firft mortgaged to one creditor but negle&ed by him, 
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and be afterwards mortgaged to another creditor and poffeifed by him, and 
the firft creditor claim pofleflion at a fubfequent time, in that cafe the pledge 
belongs to him by whom it was firft pofleffed, though he be the laft credi¬ 
tor. This and other points may be reafoned. 


If the priority both of mortgage and pofleflion be doubtful, a text, cited 
in the Retndcara and Vivdda Cbintdmeni t direfts the decifion of that cafe. 


CXXXIII. 

Smriti: — By two creditors claiming the pledge on the grounds oj 
poffejfion for an equal time, it fhall be fhared equally; and 
the fame rule is declared in the cafes of a gift and a fale. 

The pledge (hall be equally taken, that is, in equal {hares, by both mort¬ 
gagees i and their (hares (hall be proportioned to.the amount of their refpec- 
tive loans. For example; the firft debt amounts to a hundred Juvernas t 
the other debt to fifty fuvernas, and the mortgage confifts of one village; in 
that cafe, fince a partition muft be made between the two creditors, there¬ 
fore dividing the land or rent of the village in equal portions with the debts 
due to thofe creditors, fhares ftiould be given to each in proportion to their 
refpe&ive debts : and this fuppofes debts of the fame nature; but, if they 
be of various natures, the amount muft be computed from the value which 
the things bore at the time when the debts were contracted. 

In the Vivada Chintameni the text is read, “ if both have pofielfed it quiet¬ 
ly for an equal time, it fhall remain in their joint pofleflion. ,, Bh AVadeVA 
concurs in this reading. 

And this is nearly but not JlriElly pojitive. When feen proof, or evidence t 
in favour of both parties is equal, a decifion may be grounded on unfeen 
proof or mental consul Elion. 

Misra. 


If the feepi proof, that is wordly or popular proof, fuch as pofleflion of 
the like, by which, in a cafe of difpute, the matter might be determined in 

favour 


Favour of one party, be equal, a decifion may be grounded on uhfeefl kr* 
gtiment, or due conflderation of the credibility of the evidence. When there¬ 
fore the priority of mortgage and poifedion is doubtful, a decifion fhould be 
formed on confederation of circurn/lances. If the rights of both be on any. 
account undiflinguifhable, equal (hares (hall be afligned : and this is almoft 
exprefsly declared. Such is Misra’s meaning. BhavadeVa concurs in 
that opinion : and it is reafonable; for fuits fhould be decided by the king 
with due conflderation of the courfe of things. But that is a remote affair 
which cannot be afcertained by the kingj fages have therefore delivered a 
rule of decifion. Yet, if any one can afeertain the matter through invef- 
tigation guided by profound juftice, why fhould recourfe be had to equal 
participation or the like ? 

In the cafe of a gift 5** if one thing be given to twoperfons, the fame 
rule of decifion, according to adtual poffeflion, is declared in that cafe alfo 
by a text which will be quoted (“ even in immoveable property a title is 
gained by long pofTeffion, and loft by fiknt negledt).* The fame decifion 
(liould alfo be given in the cafe of a fale; for there is no difference in the 
divefture of property by gift or fale. But, when the fame thing has been 
fold to two perfons, and, priority of time being proved, one of them is en¬ 
titled to the thing, and the other net entitled to it, he, who does not ob¬ 
tain the commodity fold, fhall recover the price from the feller: if both 
are entitled to receive fhares of the commodity fold, half the price paid by 
him and half the commodity (hall b t the (hare of one, and the other half 
of the commodity with half the price (hall be the fhare of the other. This 
fhould be confidered as the rule of decifion. 

If both equally have, or have not, poffeffed the thing, and there have 
been no negledt on either part, and the priority of mortgage be doubtful, 
a text of law, cited in the Retnacara, propounds a decifion on the difparity 
of written and verbal evidence. 

CXXXIV. 

Smnti If a pledge, a fale, or a gift of the fame thing be 

• Attributed to Vjuhaspati, See Book V, v. CCCLXXXIV. f Attributed to Vrihaspati. 




alleged to be made before witnefles to one man, and by a 
written inftrument to another, the writing fhall prevail 
ever the oral tejlimony, becaufe one contract only is main¬ 
tained. 

If one contrad be attefted by witnefles and the other be authenticated by 
a.n attefted writing, the attefted writing fhall prevail; that is, it fhall efta- 
blifh the mortgage. “ Becaufe one contrad only is maintained;” becaule 
the contrad with one man only is maintained by the writing produced. 

The Retndear,a. 

Consequently the joint evidence of a writing and witnefles is ex- 
clufive, and verbal evidence fingly muft be excluded, becaufe one con¬ 
trad only is maintained in confequence of the writing produced. A 
pledge has been given before witnefles to one man, and with a written 
inftrument to another, but both have poflefled the thing; after a few 
days a conteft arifing thereon, the pledge authenticated by a writing 
is alone valid. The text (CXXXIV) is confidered in the Retnacara 
as conveying that fen fc. Again; the owner has delivered a pledge to one 
man with an inftrument in his own handwriting, unattefted but not ex¬ 
torted by force, and to another before witnefles ; even there alfo the writ¬ 
ing fhall prevail. The reafon of it is, that the depofitions of witnefles may 
poffibly be falfe. 

But Hela'yudha fays, if there be no occupancy, but a writing exift 
duly attefted and fo forth, the writing fhall prevail becaufe it is the bed 
evidence of a tranfadion ; it fhall eftablifh the mortgage. It is hereby inti¬ 
mated, that, if there be written and verbal evidence, a mortgage is not of 
courfe invalid for want of occupancy. That opinion is not admitted in the 
Retnacara , for it is incompatible with the text ofVR xh asp ati (CXXVI). 
Yet, in fad, this text is an anfwer to him, who fhould affirm, on a hafty 
confideration of the text ofVRlHASPATi, that a pledge is invalid for want 
of poffeflion, in a cafe where the thing has not been poflefled, but where no 
negled is imputable to the pledgee. For inftance, where a pledge or other 
contrad has been made by an attefted written inftrument, the writing fhall 

Iii prevail; 
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prevail ; that is, it fhall eftablifh the mortgage. Such is HelaTyudha** 
rneaning: and that fhould be confidered as admitted in the Retndcara t as has 
been already ftated more than once. 

A pledge is only loft under the text, “ a houfe and the reft are deftroy- 
ed by negle<5t &c. (CXXVII); Forfeiture of property by filent negleft oc¬ 
curs in cafes of gift and the like. So in the prefent cafe alfo, the pledgee is 
prevented from obtaining poffeflion in confecjucnce only of his filent neglcdt. 
Elfe, we think, a gift made for the benefit of the donee under the text eon- 
cerning gifts, “ in his mind intending the donee, let him caft water on the 
groundwould be void, if the donee, through ignorance, did not immedi¬ 
ately take poffeflion. 

This muft be underftood of two contrails of the fame nature. But for 
contra&s of various natures oppofed to each other , the rule of decifion will 
be delivered under the title of relative force of contrails. 

If neither party have decifive pofleffion, and no negled be imputable to 
either party, but both have writings, and thofe writings be attefted, the 
following texts of law, cited in the Retnacara, propound a fpecial decifion. 

cxxxv. 

Smnti:* —But, if a man firft mortgage land without no¬ 
ticing all circumjlances , and afterwards mortgage it with 
exprefs defeription by name and the like , that writing, 
which contains an exprefs diftinftion, fhall prevail* 

2. If a field or a houfe be deferibed in a written inftrument 
by its limits, and if villages and the like be Jo deferibed, 
the contraft is valid. 

3. When a diftin&ion is exprefled in a writing to one 
man, and no diftin&ion to another, the exprefs diftinc- 
tion, fays Catyayana, fhall preponderate. 




* Attributed to Ca'tya'yana. 
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In the firft text it is ordained, that, if a writing be delivered to the firft 
creditor in this form, “I mortgage fo much land to thee, arid receive a 
loan of a hundred fuvernas ;** and if it be mortgaged to the laft creditor b f 
a writing in the form directed by Ya jnyawalcya as abovementioned* 
inferting the name of the lender and of the borrower and fo forth j then 
the mortgage is valid in favour of the laft creditor. 

The fenfeofthe fecond text is this, if a written inftrument, fpecify- 
ing the limits, be delivered to one man in this form, “ this field meafur- 
ed by four hundred cubits, and extending eaft and weft from fuch a 
pond to fuch a mango tree, and north and fouth from the land of fuch 
a perfon to fuch a river, is mortgaged to you;” and if it be mortgaged 
to another by a writing in this form, “ this field is mortgaged to you ;” the 
field conveyed by the inftrument, which fpecifies the limits, acquires vali¬ 
dity, that is, it becomes a valid pledge : and fo of a houfe, a village, or the 
like. Or “ villages and the like” maybe thus expounded: the creditor’s 
village; the village, in which the creditor refides, occupying a dwelling 
houfe, land and the like; that, in which the debtor refides; and that, in 
which the field is fituated : if thofe villages be defcribed. Under thfe 
words “ and the like” are comprehended the names of fathers and fo forth, 
as direded by Ya jnyawalcya, and all other particulars of place and 
the like as required by local ufage* 

By the third text this meaning is denoted; to one man the mortgager deli¬ 
vers a written inftrument in this form,“ the land fituated in fuch a village, 
“ extending from fuch a boundary to fuch a boundary, and belonging to 
“me Yajnyadatta, is mortgaged to theeDEVADATTA;” to another he 
mortgages land in another form, “this is addreffed to Chaitr a ; the 
“ field belonging to me Yajnyadatta, fituated in fuch a village, extend- 
“ ing from fuch a boundary to fuch a boundary, and which was obtained by 
“ favour of the king in confequence of great fervices rendered to him, is 
“ mortgaged to thee j” a diftindtion being thus expreffed, that is, the land 
being thus particularly defcribed, the writing which contains an exprefs 
diftin&ion, fpecifying the land obtained by favour of the king, fhall pre- 
—*■*-—-* ponderate 
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pohderate; refitting the other mortgage, it fhall maintain the mortgage it 
conveys. Or the third text may be confidered as intended to enforce the 
ienfe of the former texts. 

From the expreflion “ preponderate ’ it follows, that the other is not 
preferable. Confequently, when there is no contradiaion, but one 
inftrument only exprettes the name, boundaries and other diftinaions, 
the other inftrument is fufficient evidence, if the limits and other particu¬ 
lars can be afcertained in any other mode. This is alfo admitted by Chan- 
de swara, for he delivers this glofs, “ under thefe texts, if the mortgage 
be made to one man in a general form, and the fame thing defcribed by 
name be mortgaged to another; then, if the contraas be incompatible, that, 
which exprettes a name and other diftinaions, (hall prevail.” If fuch were 
not his meaning, he would not have added “ if the contracts be incompati¬ 
ble;” he would have only faid, the mortgage not defcribed by name and 
other diftinaions fhall not prevail. This we hold reafonable. 

Occupancy prevails over verbal and written evidence; but, if pofieftion 
be equal, the decifion muft be argued from the difparity of the writings. 
If thefe alfo be equal, participation is reafonable. No one has directed a 
decifion on the difparity of verbal evidence. In fupport of thefe opinions it 
is proper to adduce the text above cited (CXXXIII). 

All this is enjoined, but not inflexibly. Through ignorance or the like, 
the writing has been delivered to the firft creditor in fome irregular form, and 
he has not filently negleded the pledge; if all the circumftances be fully af¬ 
certained by the king or arbitrators, from the evidence of neighbours, and 
if a writing in due form agreeable to law and ufage were delivered to the 
laft creditor, ftill it is argued by fuch men as we are, that the hypothecation to 
the firft creditor is valid; for thefe texts of fages are rules of civil law. 
Accordingly after citing the text (CXXXIII), Misra adds, this is enjoin¬ 
ed, but admits exceptions. 

If a mortgage deed, irregularly drawn by a perfon inexperienced 
in fuch affairs, fhould happen not to be otherwife proved authentick, 

the 




the mortgage deed in favour of a crafty perfon might prevail; would not 
failure of juftice be therefore imputable to the king for an untrue decifion, 
though grounded on a legal rule ? None could be imputed; fuch a decifiort 
is the confequence of particular circumftances. When the day, lunar af- 
terifm, and fign, in which a man was born, are unknown to aftrologers, 
as the purpofe is accomplilhed by affuming the fign from the firft 
fyllable of his familiar appellation; (for infiance, ''a and la' fuggefl 
the confiellation of the Ram; and fo forth:)* fo there is no failure of 
juftice in reforting to this expedient in a doubtful cafe. However, after much 
inveftigation, throwing the load on the fupreme ruler, a decifion fhould 
be made, with due confideration of the general conduct of both parties. 
Accordingly the author of the Retndcara , citing the following text 
(CXXX VI) and expounding it, “ if a man, mentally intending a particular 
thing, pledge his property not exhibited, nor precifely defcribed, and 
confequently as imperceptible as the fubtile clement, it (hall not be confi- 
dered as a definite pledge ;** adds, this is made evident by the fubfequent text 
(CXXXVII): and if indefinite hypothecation be pra&ifed in certain inftan- 
ces, pofleftion may be granted by a fpecial rule without valid hypothecation4 

CXXXVI. 

Uncertain :—If a man pledge his property unexhibited, and 
undefcribed as to its nature, and confequently impercepti¬ 
ble like the fubtile element, that lhall not be confidered 
as a definite pledge. 

CXXXVII. 

Uncertain: —-Whatever then belonged to that debtor , the cre¬ 
ditor may fuppofe defcribed by the contract. 

Some explain the term, unknown, injlead of “ unexhibited '** juftifying the 
interpretation from the fenfe of the verb vid, know : that thing, which, be- 


* In drawing the horofcrope of an infant, the lunar afterifm, under which hs was born, guides the km 
Jeftionof his name; forinftance, if he was born under A/voinl, a name is felefted beginning with Cm, Che, 
Ctio, or La'. Bat in drawing the horofcope of a man, whofe birthday is unafceruined, the name fuggefta 

the conftellation. 
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ing undefcribed as to its nature, is not known or afccrtained. It is not cer¬ 
tainly defcribed by its limits, the village in which it is fituated, and other 
diftin&ions } it is therefore fimilar to the fubtile element, equally invifible 
and imperceptible j and confequently fhall not be confidered as Sufficiently 
definite. For example ; « a field ijieafured by a hundred cubits is mortgaged 
to Cha ITR aV* it is not thereby particularly known, where and of what 
defeription that field is. How fhould a man fo mortgage land ? The 
commentator exphins it; “ mentally intending a particular field indicat- 
in ° ^ ^7 a S ener ‘d defeription, but not actually fhovving it. “ Whatever 
then belonged to him” (CXXXVII); whatever belonged to the debtor 
at the time of making the hypothecation, might, through excefs of con¬ 
fidence, or unguarded ignorance, be fuppofed by the creditor ptedged to 
hm. Whatever the creditor therefore occupied as the intended pledge, 
Would be merely held under the authority ofpraaice, to maintain the 
agreement inviolate. They thus expound the glofa of the Rctndcara. “ If 
indefinite hypothecation &c.** 


CXXXVIII. 

Smriti* cited in the Retndcara:— Should the creditor, a<rainft 
or even without the affent of his debtor, poffefs himfelf 
of more land or other property than was exprefsly mort¬ 
gaged, he fhall pay the firft amercement, and the debtor 
inall receive back his whole pledge. 

When a field mcafured by four hundred cubits has been mortgaged 
Ibould the creditor annex to it another adjoining field and forcibly poflefi 
lutnfelfofit, that creditor (hall pay the firft amercement, namely the a. 
mercement fitft diretfted, which Menu thus propounds, - Now two hundred 
and fifty Punas are declared to be the firft or lowcfi amercement.” To ex. 
plam the fenfe of the text, this obfervation is made refpefling fines. 

hanoeswara thus comments on the text; - if the creditor forcibly 
annex to the pledge more land or other property than was exprcflly mort- 
E ' 1g - and P oflif s himfelf „f it, he fhall be fined, and the mortgager 


w 


* Attributed to Ca ttaVama. 
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ihall receive back the land or other property mortgaged, without paying 


the fum due.’* 


Consequently the debt, though lent by the party himfelf, is forfeit¬ 
ed by reafon of an offence confifting in encroachment on land exceeding the 
mortgage. But the debtor fliall not receive the value of what has been 
previoufly obtained by enjoyment, fince no text ordains it. Yet, if the 
debt: be not difeharged from the ufe of more land than was mortgaged, the 
mortgager fliall neverthelefs recover his pledge without difeharging the debt; 
elfe the terms of the text, “ the debtor fliall receive back his whole pledge,’* 
would be unmeaning. 

Here it fliould be remarked, that if a loan be obtained on this 
condition, propofed by the borrower to the lender, “ be this field pledged 
to you; the pledge fhall be redeemed after four years, on the feventh 
day of the month of Bhadra: if X do not then redeem it, the pledge 
fliall become thy abfolute property;” the mortgage is not ufually forc- 
clofed, even though the debtor fail in his agreement. If a covetous 
creditor, reflecting on this local ufage, fay, “ give a bill of foie •** 
and a neceflitous borrower, to obtain the loan, execute a bill of fate, but 
infert as a date the future month and year intended by him, and fpccify in 
writing, that the price received fliall bear intereft to that time; and if the 
debtor occupy the land until the ftipulatcd period expire ; is a contract in 
this form a mortgage or not ? It is anfwercd, fince a bill of fale is ex¬ 
ecuted, it is a fale and not a mortgage. Does the fale take place immedi¬ 
ately, or on the future day fpecified in the writing ? Not immediately ; for, 
if the fale took place immediately, the debtor could not repay the price 
borrowed and recover his pledge on a fubfequent day. Nor can that be 
deemed admiffible; for it would be inconfiftent with pra&ice. Neither is 
the fecond fuppofition true; for, fince the vender does not intend an im¬ 
mediate fale, his property is not devefted. Nor fhould it be affirmed, that 
the vender muft intend a fale on the day when the writing is executed; for 
the borrower cannot be fuppofed to con font to a fale inconfiftent with his 
purpofe. On this point it is faid, the fale is concluded on that very day 
^hen the vender receives the price; but property is not immediately de- 

vefted. 
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veficd. Yet the period, contemplated in the vender’s atlual intention at 
the time of the contract, devefls the property of the original owner. Or 
the promife of a future fale is clearly conveyed by the writing then exe¬ 
cuted j and the borrower, confequently bound by his agreement, mull con- 
fent to the fale j elfe he would be punifhed, and held guilty of a moral 
offence. Therefore do good men execute fuch bills of fale. 

On this a queftion arifes; if the contract were executed when four thou* 
fand years of the Cali -age were expired, and dated in the four thoufand 
and fifth year; fhould the borrower or wilneffes die in the interval, the 
writing being infufficient evidence, the money lent might be irrecoverable; 
and how could a mortgage of the land be alleged ? That fhould not there¬ 
fore be pradtifed. Yet, in fa£i, fince many excellent perfons do fo pro¬ 
ceed, arbitrators by fome means admit the writing, becaufe fuch current 
praffice is remarked. But, if the writing be fully proved, it is a valid bill 
of fale. Should the borrower or his fon be unable to difeharge the debt in 
the interval, the fale muft be acknowledged by the fon, becaufe it was pro- 
mifed by hiS father. Elfe he would be guilty of a great offence in violating 
his father’s engagement: and the king fhould animadvert on it. But, if 
he can difeharge the debt within the period, the fale is not valid; for the 
borrower then affented to the devefture of property concomitant with fai¬ 
lure in payment of the debt. 

If a borrower execute a mortgage deed for a limited time, and alfo a 
bill of fale dated on a future day, there would be no difficulty in recover¬ 
ing the money lent. This is remarked on the prescriptive ufage of good 
men; but it has not been expreffly noticed by any author. On the contra¬ 
ry, if a pledge be given upon this condition, “ fhould the debt be undif- 
charged on a certain day, this pledge fhall become thy abfolute proper¬ 
ty,” then, if the pledge be not redeemed, that pledge fhall belong to the 
creditor, as has been more than once declared, and that alone is fuggefted by 
the texts of fages. 

It may be here remarked, that, when a loan is made on a pledge received, 
the pledgee fhould deliver a written acknowledgement to the debtor; elfe 
. the 




the creditor, enjoying the pledge, might affirm after a confiderable lapfe of 
time, “ this has been poflefled by me twenty years and is folely mine.’* 
As a written contract relative to tillage is both given and received by the 
cultivator and landlord, fo Jhould mutual agreements be delivered in this cafe alfo. 
Accordingly “ mutual ” is fpecifiedin the text of Vr ihaspati (XII).* 

On the fubjeft of pledges fomething remains to be faid;f In fadt a 
pledge delivered for ufe is a pledge to be ufed, and a pledge delivered for 
confidence only is a pledge for cuftody. The text of Menu (v. XCI) con¬ 
cerns a pledge for ufe ; his text (v. LXXXVII1) mull relate to a pledge for 
cuftody, fince it exprelfes “ without the confent of the owners his text 
(v. LXXXVII) regards a pledge for cuftody. Confequently, fince the ufe and 
profit of the pledge is the only intereft in the cafe of a pledge to be ufed, in- 
tereft at the rate of an eightieth partis prohibited. Should a pledge for 
cuftody be ufed, the ufe of it not being forbidden by the owner, half the in¬ 
tereft is forfeited ; but if the ufe of it were forbidden, the whole intereft 
fhall be forfeited. The fame meaning fhould be alfo attributed to the 
text of Ya'jnyawaicya (LXXXIV): if a pledge for cuftody be ufed, 
the forfeiture of intereft is equitable, fince the ufe of it had not been allowed 
in place of intereft; but, if a beneficial pledge be ufed, there fhall be no 
intereft, that is, no intereft at the rate of an eightieth part and the like. 
Since the fingle word “ intereft ” may be connefted with both phrafes 


# The compiler takes occafionto relate an ancient tale. A borrower, pledging a valuable veffel through 
the medium of his own fervant, and executing a written inftrument, contra&ed a debt. Afterwards, the 
fervant being dead, the Creditor told the debtor, who offered to redeem the pledge, " the pledge has beeti 
already redeemed by thy fervant.” In this conteft the debtor was call by many arbitrators. He after¬ 
wards truly reprefented the whole circumflances to a certain king, and that king, underilanding the cafe, 
called the creditor, and having liftened to his narration, fhowed him great ccurtefy. The king, having 
aflumed the character of a friend, took the man’s ring under pretence of viewing it; at that moment, a fer¬ 
vant of the king, previoufly inftru&ed, announced to him, that his mother called. Seemingly interrupted 
thereby, he retired to an inner apartment, taking the ring with him as it were by miftake. Thence he fent 
a fervant with the ring to the creditor’s fteward. “ Unlefs the veffel be inftantly produced, thy mailer’s 
life is forfeited, this ring is my token hearing this, the fteward delivered the veffel to the meffcnger. 
Having received the velfel in the inner apartment, the king put betle in it, and called the debtor. He, 
attending and feeing the veffel, with downcaff look faid, ik I have offended, my fervant muft have been 
difhoneft; without my knowledge he has fold this veffel: elfe how could it be in thy pofleffion ?” The 
king, having afeertained the weight and value of the veffel by means of artifts, impofed a fine on the cre¬ 
ditor, delivered the pledge to the debtor, and directed payment of the debt to the creditor. If there had 
been a writing, adds the compiler, no fuch difpute could have exifted. 

t In the original, thefe remarks are fubjoined to the laft chapter on the recovery of debts. 
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(LXXXIV), there is no obje&ion to the admiflion of both meanings. Such 
is the opinion of Cullu'c abhatta. 

That chattel, from the ufe of which no lofs arifes, is a pledge which 
may be.yfed ; that is, one, the ufe of which caufes no ill: for participles 
of this form fignify what may be done without caufing any ill; as in the 
example, “ a pried and a king are never to be flighted.” Any other 
pledge is a pledge to be kept, that is one, which rauft be kept or preferved. 
Hence ''Su'lapa'ni’s glofs delivered in the Dipacalica (where a pledge, for 
cuflody is explained a pledge to be kept, fuch as clothes, ornaments or the 
like, and a beneficial pledge is exemplified by an ox or the like;) is fully 
juflified: and the remark of Chande'swara, in his glofs on the rule of 
Vishnu (LXXXII), which reftridts the word “ pledge” to a pledge for 
cuflody only, is pertinent : elfe, lince Menu (XCI) alfo declares, that there 
fliall be no other intereft when a beneficial pledge is ufed, the reftridtion of 
the term to a pledge for cuflody, as inferred by Chande’swara, would 
be irrelevant Thus likewife the glofs of Misra on the text of Ca"ty- 
a"yana (LXXXIX) is fully juflified, where, after obferving, that in every 
cafe where the pledge is ufed againft the will of the owner, the whole in¬ 
tereft is forfeited ; and when a Have or the like, being pledged, is employ¬ 
ed, half the intereft; he adds, but if a pledge for cuflody be ufed, the 
■whole intereft fhall be forfeited. Elfe, fince it is reafonable, that all- other 
intereft fhould be foregone, when a pledged Have or the like has been de¬ 
livered for ufe, the forfeiture of half the intereft would be irrelevant. But 
if fuch a flave or the like be delivered for confidence only, the pledge is for 
cuflody ; and if ufed, the whole intereft fhall be forfeited : and hence that 

explicit ftatement of the diftindtion arifing from this text was proper. 

♦ 

This opinion of fome lawyers appears corredt: a debtor, borrowing five 
pieces of money, has pledged a copper caldron worth ten pieces;, the credi¬ 
tor ufes it without, though not againft, the aflent of the owner, during five 
years from that date ; and the veflel is not thereby totally fpoiled, but, be¬ 
ing much worn, is reduced to half, or alefs portion of its original value: in 
fuch a cafe the forfeiture of half the intereft only would be inconfiftent with 
common fenfe. The law has been thus explained at large. 




But 


But others expound the phrafe, “ on its lofs or deftrudlion,*’ which oc¬ 
curs in the text oINa^reda (LXXXI 3 ), ‘fhould the lender negleft thepre- 
fervation of the pledgeconfequently, fhould the care of the pledge be 
negle&ed by the creditor, and the pledge neverthelefs be fortunately un¬ 
injured, Hill the intereft is forfeited. For example; a cow is pledged to a 
Tavana by a foolifh debtor, and that ill difpofed' creditor of the Tavana race 
neither ufes the cow, nor feeds her at his own houfe; but that cow grazes 
night and day in the foreft, and, being deftined to a longlife, furvives; not 
being bitten by a fnake or the like, or being bitten but cured by fome tra¬ 
veller : in fuch a cafe the interejt is forfeited. 

Vijnyaneswara confiders the text of Menu (v. XCI) as relating to 
a pledge delivered for ufe; and the text of Y a'jnyawalcya (LXXXIV), 
and another text of Menu (v. LXXXVIII) as relating to a pledge not 
delivered for ufe. But, if a pledge delivered for ufe be damaged, intereft 
fhall be forfeited, under the precept of Ya jnyawalcya, “ nor any inter- 
$/?, if a pledge for ufe be damaged” (LXXXIVJ. “ A pledge fpoiled fhall 
be made goodif a pledge not delivered for ufe be damaged in a fmall 
degree or the like, it muft be repaired, and thus reftored in its former con¬ 
dition ; fhould it have been ufed, intereft fhall be forfeited. If a pledge de¬ 
livered for ufe be damaged in a fmall degree or the like, it muft be repaired, 
and reftored in its former condition ; if it bore intereft, that intereft fhall be 
forfeited. Should a pledge be utterly fpoiled or deftroyed, an equivalent 
muft be given, or the price of the pledge muft be paid, or the principal fum 
fhall be forfeited. 


CHAPTER 


CHAPTER IV. 


ON SURETIES, 


CXXXIX. 


A'TYA'YANA: — Neither the mailer of the lender, nor 



his profeffed enemy, nor an agent of his mailer, nor a 
prifoner, nor a criminal amerced, nor one whofe charac¬ 
ter is ambiguous, 

2. Nor a coheir or joint-tenant with either party, nor an 
intimate friend, nor a pupil, nor a fervant of the king, 
nor a religious anchoret, 

3. Nor a man reputed unable to pay the fum to the credi¬ 
tor, or a fine of equal amount to the king, nor one whofe 
father is living, nor one who is guided folely by his own 
froward will, 

4. Nor a man, who is not well known, ihould ever be ac¬ 
cepted as a furety for any purpofe. 

A man confined by the king for fome offence, becoming furety for 

another, might afterwards plead, « how can I enforce payment of the debt ?” 

Or it may be objetted, how could he attend to that matter when contefted ? A 


M m m 


prjfoner 


prifoner therefore fhould not be accepted as a furety. A criminal amer¬ 
ced;” that is one, on whom punilhment impends: elfe, fince almoft every 
perfon may cafually become liable to punifhment, none could be accepted 
as fureties : but this criminal is refufed becaufe the fine impoveriihes him, 
and he is therefore unable to make good the debt. Thus fome interpret the 

t i 

text; but that is wrong, for the fame fenfe is alfo conveyed by the words, 

“ a man unable to pay the fum to the creditor.” Some again hold, that a 
criminal amerced is refufed as a furety, through apprehenfion of his finful 
mifcondudf. But in fad:, future impoverilhment is fuggefted by the term 
explained “ a criminal liable to amercementfince he is not at prefent 
reduced to indigence, there is no vain repetition. 

** One whofe character is ambiguousfo explained in the Retnacara : that 
is, a man of ambiguous charafter. That glofs intends one, whom honeft 
men fufped to be ill difpofed. If his evil difpofition be afcertained, furely 
he cannot be accepted as a fponfor. Others expound the term, ‘ accufed :* they 
fuppofe one, whom any perfon arraigns in a publick affembly, alleging 
that he is addi&ed to the ufe of intoxicating liquors. 

“ A coheir a joint-tenant with the creditor or debtor. 

The Retnacara. 

The notion is this; if the creditor accept his own coparcener as a fure¬ 
ty, does he not make himfelf furety ? If he accept the debtor’s coparcener as 
a furety, does he not make the debtor furety for himfelf ? A text of 
Ya'jnyawalcya to the fame purport will be cited. “ A friend” of the 
creditor muji not be accepted, left friend (hip be violated. 

” Pupils,” literally apprentices; difciples. The Retnacara. 

The reafon is, left affe&ion be diverted. But the author of the Mitacfloard 
reads atyantavajinah inftead of antenivafinah , and expounds it, ‘ perpetual ftu- 
dents in theology.’ 

«[fj hlooai i Ifiiirmi JQ yJsJM'.:' v Ci t.iu'tv-J " ' s 

“ A servant of the king;” one employed by the king, his tninifter 

vii: v , ; and 
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and thfc reft. On the reading, “ nor the king, nor one employed in his 
affairs,” king is illuftrative of a general fenfe : it would be fuperfluous for 
the king or his minifter to become a furety ; becaufe the king, by the nature 
ofhistrujl , is an univerfal furety ; and his deputed minifter or other officer is 
certainly fo likewife ; and a fervant of the king fhould not be accepted as 
furety, left he avail himfelf of his fuperiour power. “ Religious anchorets” 
fhould not be accepted as fureties, becaufe they are venerable and are not 
capable of civil tranfactions. The want of independent property is the 
objection againft one, whofe father is living. 

l4 V ‘T , , ;* o. V ft <; .p { , " • ' ■' ■' " 

** One who is guided by his own will who is folely guided by bis owrt 
froward will, and not by any confideration of circumftances : confequently 
his incapacity for civil affairs is the objection againft him* 

•• A man reputed unable to pay the fum to the creditor if be be unable 
to pay the fum to the creditor, for what purpofe fhould he be accepted as a 
furety? “ Or a fine of equal amount to the* king j” if the creditor accept as a 
furety a man able to pay the fum to him, but unable alfo to pay a fine to the 
king; then, fhould he become liable for a fine to the king in confequencc of 
fome offence, and be therefore unable to pay both fums, the creditor coul d 
not recover the whole fum from him : for this reafon he fliould be refufed. 
Thus fome expound the text; but in fa£t this text is not reftridled to loans, 
for it expreffes generally “ for any purpofe. ” Confequently, when a fure¬ 
ty is required by the king, he fliould not accept one who is unable to pay 
a fine: and that is merely illuftrative; a man unable to produce the 
party, fhould not be accepted as furety for appearance and fo forth. If 
a creditor accept, as a furety, “ one who is not well known,” then, af¬ 
ter a lapfe of a few days, when he has gone to another place, and the 
debtor has abfeonded, from whom could the creditor recover the fum ? The 
creditor fhould therefore accept, as a furety, none but a man who is well 
known. 

• v ■ i. •• ‘4**tvfliit •'"Hi 

He, who becomes a fubftitute for another (pratlbhavatl), is a furety (pra- 
tihhu) or bondfman. By parity of reafoning fimilar fureties fliould be re¬ 
quired in other cafes* Confequently, from the full fenfe of the law, he 

, only 




only fhould be accepted as a furety for any furpofe, from whofe furetifhip 
no breach of refpeft, natural affeflion, or tender regard, need be apprehend¬ 
ed •, and from whom, or from the debtor, the fum may be fubfequently 
recovered. 

• + 

CXL. 

Ya'jnyawalcya : — It is declared, that brethren, hufband 
and wife, father and fon, cannot become fureties for each 
other before partition, nor reciprocally lend their joint pro¬ 
perty nor give evidence for each other in matters relating to 
the common flock* 

Brothers and the reft cannot, before partition, become bound to, or 
for, each other, and fo forth. Before partition a man fhould not make a 
loan, taking as a furety his own brother, or the brother of the debtor. 
Nor fhould he make a loan to his own undivided brother: for all, that be¬ 
longs to him, alfo belongs to hi's brother : how then can it be a debt ? It 
will be declared, that his brother has no title to what is acquired by the 
man himfelf j may not therefore his own acquired wealth be lent to 
his brother ? The anfwer is, why fhould his brother borrow money from 
him, fince his food and other wants may be fupplied from the joint eftate. 
If he need it for religious cccafions, why fhould he not ufe the joint pro¬ 
perty ? If he •wijh to adventure it for increafe of wealth, why fhould he not 
improve the joint eftate ? If he require it for the enjoyment of wreaths, 
fanders wood, fine cloth, and the like, that may be fupplied out of joint- 
property } for the law has not forbidden any ufe of common property. 

But, if any one refolve in his own mind, “ I will perform a religious 
aft on my own feparate funds, and I alone fliall obtain the benefit of it 
or if his brother forbid fuch expenditure of the paternal wealth ; in fuch 
cafes a man, intending to dig a pond, or to perform a folemn facrifice 
or the like, out of property acquired by himfelf, but finding fome part 
of his own feveral property unavailable, may borrow from his brother 
money acquired by that brother himfelf. Why is a loan forbidden before 
partition ? It fhould not be objefted, that a religious aft, even though per¬ 
formed 
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formed by one brother on funds acquired by himfelf, is the adt of 
both undivided brothers, under a text which will be quoted (Book V, v* 
CCCLXXXVIII) ; and therefore money received for that purpofe from a 
brother, even though it were acquired by himfelf, is no debt, and fhall not 
therefore be repaid. Another text* declares the participation of all brethren 
in that religious adt only which is performed with the affent of all, on 
funds common to all; and the former text has virtually the fame import. 
That a debt may be contracted with an undivided brother, cannot there¬ 
fore be difputed. 

Again i a man, refle&ing, “ if I obtain profit on joint property, ano¬ 
ther brother will alfo have a title to that profit,” only lends at intereft his 
own property acquired by himfelf; or he conducts commerce on that capital; 
in luch a cafe, a fmall part of his feveral property being then unavailable, 
he borrows from his undivided brother money acquired by that brother 
himfelf; here alfo what Ihould prevent him? So, if another brother tell one 
Who diflipates the joint property for the enjoyment of wreaths, fanders wood, 
fine cloth and the like, “ gratify thy with for enjoyment in proportion only 
to thy JJjare of the wealth, ” and if he, being thereby reftrained, fupplies his 
enjoyments out of wealth acquired by himfelf; but, fome part of his feveral 
property being then unavailable, borrows from an undivided brother money 
acquired by that brother himfelf; here again what is there incongruous ? 
Gonfequently a debt contra&ed with an undivided brother for the three pur- 
pofes of fpiritual benefit, of wealth, and of gratification, is in reafon 
Valid. 

Yet Yajnyawalcya forbids it. Can fuch a rule be demonftratively 
true, that, under the text of Yajnyawalcya, a debt may not be con- 
traded with an undivided brother, though in reafon fuch a debt be valid ? 
There is no objedl ion to explain “while undivided,” while the property 

* A text of MarTchi is incorreftly cited in this place. After confulting the D<wa\ta parWij&ta of 
Cksava Misra and ^Suddbi ‘vivcca of Rudradhara, I thus tranflate th; text with the preceding 
verfe 5 ** The father being dead, his cbfequies muft be carefully performed by his fon; but if there be 
many fon3 of the father, refiding in the fame place, what is done by the eldeft alone with the affent of alJ> 

and out of the common flock, (hall be conjidcrtd the aft of all." 
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lent is undivided : for the fenfe mufi be this; paternal wealth and the like, 
and what has been gained by a common exertion, may not be borrowed 
from undivided brethren. 

So, if a religious aft or the like be undertaken on a man’s own feveral 
property, and if a fmall fum be deficient, and a debt be therefore cantraft- 
ed with another perfon, an undivided brother may be his furety or his 
witnefs. But if he contraft a debt for the maintenance of the united fami¬ 
ly, an undivided brother can neither be furety nor witnefs; for he alfo is 
liable to the payment of the debt: and if this text be adduced by authors 
to guide the decifion when a doubt arifes whether a partition- have been 
made, ftill that fuppofes either paternal wealth, or property acquired in 
common. This will be difeufled in the Jifth book on inheritance, under 
the head of afeertainment of partition : and this text has the fame import 
with thatofCA tya yana (CXXXIX 2 ) “ Nor a coheir or joint-tenant j’* 
as has been already noticed. 

There can be no partition between hufband and wife (Book V, 
v. LXXXIX). Thetext of Ya'jnyawalcya (Book V, v. LXXXIII) 
intends only a provifion for fubfiftence, not partition ; were there partition, 
wives would become independent, and it would contradift the text of 
v Apastamba (Book V, v. LXXXIX). Property therefore being common 
to hufband and wife (Book V, v. CCCCXV), furetilhip and the reft are 
forbidden fo far as concerns the general eftate of the hufband, but a -con¬ 
trail: of debt or furetifhip may exift in refpeft of other wealth, fuch as the 
feveral property of a woman. For example ; the hufband may borrow 
from his wife her own feveral property. So, if the wife defire to fupport 
her own brother or other kinfman out of her feveral property, and no part 
of th?.t property be then available, a debt muft be contra&ed ; when that 
debt is therefore contrailed with another perfon, her hufband may become 
efrtietfurety or witnefs: for Ya'jnyawalcya (CCVII) denies the abfo- 
Iute neceflity of a hufband paying fuch a debt. By the hufband only, can no 
loan be made to his wife ; for the text above cited (Book V, v. CCCCXV) 
declares the wife's property in the hufband’s wealth only. Such is the 
interpretation according to ancient authors. 



But 
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But Vachespati Bhatta'cha rya does not acknowledge the pro¬ 
perty of the wife in her hulband’s wealth. There is not, in his opinion, any 
objeflion to a gift made by her; however, he confiders the hufband and 
wife as never undivided in refpeft of property. This may be admitted j but 
the author of the Mitacjhara admits partition between huiband and wife, 
and acknowledges the wife’s property in her hulband’s whole eftate j—for in 
his glofs on the text of "Apastamba above cited (Book V, v. LXXXIX) 
he fays, “ lince Menu and the reft do not deem it a theft, if fhe ufe her 
hulband’s property in the entertainment of guefts, and eleemofynary gifts, 
therefore the wifealfo has ownerfhip of her hufband’s wealth : elfe it would 
be a theft.” A partition may therefore be made at the option of the huf¬ 
band, but not at the option of the wife; as will be mentioned (Book V, 
Chapter II). The wife’s property in her hulband’s eftate is thus 
ihown (Book V, v. LXXXIIi); partition in general is not again denied : 
and the text, which does deny partition, is expounded as relating to a£ts, 
which concern the nuptial fire and the like. But Raghunandana 
fays, “ the legillator mentions partition between hufband and wife, intend¬ 
ing the affignment of an equal lhare with the fons, by way of provilion for 
the wife’s maintenance: if that have not been done, teftimony for each 
other and fo forth is forbidden.” 

CXLI. 

Nareda :—After partition, but not before it, brothers may 
become witnefles or fureties for each other, and may re¬ 
ciprocally give and receive prefents, or make contracts with 
each other: but in regard to property Jeparately acquired , they 
may do fo even before partition* 

They may give and receive loans, for the text coincides with that 
of Ya'jnyawalcya (CXL). Since there is no ground for fele&ion, both 
delivery and receipt are meant. 'Or, if a man erroneoully make a prefent, 
receipt is forbidden; if he erroneoully take a prefent, gift was forbidden. 
If the prohibition of receipt be infringed, the benefit of a gift for areligi- 


* Book V, T. CCCLXXXVIII 3. 
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ous purpofe is loft; if the prohibition of gift be infringed, the thing fhall 
not be obtained at a fubfequent time : hence both are intended. 

Again; delivery and receipt may fignify the delivery of a thing relin- 
quilhed-on a religious account, and the receipt of that thing. If that pro¬ 
hibition be infringed, what moral purity can he acquire by yielding joint 
property to one of the owners ? Or how can the donee forfeit bis Jbare iti 
the merit of the gift, by receiving his own property which in reality pro¬ 
duces moral benefit common to both owners ? Such is the objection to tht 
interchange of prefents between parceners. 

Under this text (CXLI) the atteftation of brothers and fo forth is only 
proper in matters concerning that property, in refpedt of which they Art 
feparate; and it is only improper in matters concerning that property, in 
refpeft of which they are coparceners. 

If one allege in the king’s court, “ this man is my debtor,” and the othef 
affirm, *' I am not his debtor;” that fuit being tried, if three ftrangers de¬ 
pofe to the debt, and feven parceners depofe againft the debt, the negative 
plea would prevail by the text of Ya jnyawalcya :* to prevent this 
circumfance , their teftimony is forbidden. Therefore fetting afide the ne¬ 
gative plea, though fupported by the evidence of many parceners, the debt 
proved by ftrangers fhould be adjudged. “ A kinfman might fpeak 
falfely through the impulfe of natural affection. ” This and other points fhould 
be difeufled under the title of adminiftration of juftice. 

And that (which is ftated in the text CXLI) is forbidden without mutual 
confent; but with mutual confent even undivided brothers may become 
fureti^s and fo forth : after partition they may fo a<ft even without mutual 
confent. 

The Mitacjhara. 

Sureties are offour forts. 

♦Ths text at large Hands thus in the code of that legiflator; “ If the evidence be difeordant, the 
teftimony of the greater number fhall prevail; if the witneflesbe equal in number, the teftimony of the vir¬ 
tuous ; if virtuous men depofe two inconfift^nt fafts, the teftimony of thofe, who arc moft eminent by their 
honefty." 


CXLII. 
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CXLII. 


Vrihaspati:—Four forts offureties are mentioned by fageS 
in the fyftem of jurifprudence; for appearance, for ho- 
nefty, for paying a fum lent, and for delivering the debt¬ 
or’s effects. 


2. The firft fays, cc I will produce that manthe fecond 
fays, “ that man is truft worthy the third fays, “ I will 
pay the debtthe fourth fays, “ I will deliver his eftefts.* 

3. On failure of their engagement, the two firft, but not 
their Jons , muft pay the fum lent, at the time ftipulated ; 
the two laft, on default of the borrowers } and even their 
fons, if they die, and leave affets . 

The conftru&ion is, four forts of fureties are mentioned in the fyftem of 
jurifprudence. The firft for appearance, that is, for producing th^ party; 
in fhort, he is furety for appearance. So hkewife in refped of fureties for 
honefty and for payment. “ For delivery of the debtor’s effectsfor de¬ 
livery of his affets to the creditor. 

The Retndcara, 

Thus the creditor fays, “ he will not repay my loan, for he is diftioneft; 
who will obtain the money from him and pay it to me ?” In reply, the fure¬ 
ty for producing the debtor’s affets fays, “ I will deliver his affets.” In the 
fubfequent verfe, the terms, “ I will deliver his eff e as,” are expounded 
“ I will deliver affets of that debtor equal to the fum lent,” that is, effe£ls 
fufficient for the purpofe of payment. 

\ 

But modern authors expound it, furety for the delivery of the debtor’s 
mortgaged property. For inftance, the borrower contracts a debt on the 
mortgage of a field; and the creditor alks, “ who will deliver to me the 
produce of that field ?” In fuch a cafe, the furety for the delivery of the 
debtor s effects lays, “ I will deliver his propertythat is, the property of 
this debtor, namely the produce of the mortgaged field, 

O o o 
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Mi SR A contends for another reading, vine dravyarpane inftead of rinidra- 
*vydrpme. It is explained, for reftoring a thing lent to be ufed. A thing 
lerit for ufe is any thing Which a man alks and obtains from another, fuch as 
Olriaments and the like. For inftance, one fays, “ give me ornaments for 
decoration on a day of feftivity at my houfe the owner alks, “ if thou 
do not reftore them, what fhall be done ?” In fuch a cafe, the furety for 
delivery fays, “ I will reftore thefe effedts.” Here, fince thofe ornaments 
are the foie property of the original owner, there can be no payment, it is 
therefore faid for delivery or reftoration. Confequently fureties for appear¬ 
ance and honefty may concern a loan for ufe as well as for confumption: 
in refpedt of a debt there is alfo a furety for payment; and in refpeft of 
loans for ufe, there is alfo a furety for reftoring the chattel. In cafes of 
debt, therefore, fureties are of three forts; and there are alfo three forts of 
furety for reftoring a chattel: but generally fureties are of four forts. This 
glofs is confiftent with the fenfe of the text. 

On this we remark, that fine is a reading approved by v Su laPa'nI. 

The conftrudtion is, “ in refpett of debts, four forts of fureties are men¬ 
tioned.” When an artift is required by the king for fervice during a long 
fpace of time, there are only three forts of fureties for him; a furety for 
appearance, a furety for honefty, and a furety for work. In fome inftances 
fureties are of five forts as will be mentioned. But in matters of debt 
there are only four forts of furety. The meaning of “ furety for delivery 
of effedts” muft be explained according to the modern interpretation, or 
according to the preceding glofs. 

Here an obfervation fhould be made in regard to what has been already 
noticed in the difcuflion of loans fecured by a pledge. Some perfon lends 
money to a fervant, being told by his mafter, “ I will not pay my fervant's 
wages unknown to you.” It has been faid, that in fuch a cafe the fer- 
vant’s mafter becomes a furety : and according to the modern interpreta¬ 
tion, and the laft glofs, he is only furety for delivery; but according to 
other opinions he is furety for honefty. As a creditor, relying on fome 
jperfon’s affirmation, “ this man is truftworthy,” lends money to the bor¬ 
rower; fo in this infante, he lends money to a borrower in confidence of 

recovering 
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recovering the rum from him, relying on the promife, “I will not pay 
his wages unknown to you." The fervant’s matter (hall therefore be com- 
petted to pay the debt, if he falfify his word. But he (hall only be compel- 
led to pay the amount of the wages, and not the whole debt, if it ex¬ 
ceed the wages; for the fervant’s matter only became furety for a debt 
equal to the wages. 

The fecond fays, “ that man is truftworthy.” (GXLII 2); this form is 
merely illucrative, as has been already noticed. •* The two firft mull pay 
the f um lent, on failure of their engagement ” (CXLII3); the two foil, the 
furety for appearance and the furety for honelly, mull pay it on failure of 
their engagement, that is, ihould the words uttered by them prove untrue. 
For example; if the furety, who faid, “ I will produce that man,” do not 
produce him, he muft pay the debt. So the furety for honelly, who faid 

that man is trullworthy; he is honell and will not be averfe from dif- 
charging the debt;” or, “ he will not take refuge with thy profefTed ene¬ 
my ; muft pay the debt, if it be proved thaf the debtor evades the payment 
of the debt, is dilhoneft, or has taken refuge with a profeffed enemy of the 

creditor. The fame mull be underllood with refpea to the matter’s fervant 
in the cafe fuppofed. 

The furety for honcfty is belied, when the debtor does not pay the debt 
and that furety muft therefore make i, good. I. is the fame in the cafe of « 
furety for payment. Does it not follow, that there is no dilFetence between 
a furety for honefty and a furety for payment ? No; they differ in many 
pomts. If the furety faid, •< that man is honeft;” and afterwards if the 
ebtor, being reduced to indigence by conflagration, by the depredations of 
robbe-s or the like, have no affets whatever for the payment of his debts, 
ns one y is unimpeached ; for in fuch circumftances there is no in in his 
not difchargmg the debt: the furety for honefty Ihall not in this cafe be 
compelled to pay the debt. But if the furety fay, “ I will pay the debt,” 
t en indeed that furety for payment fhall be compelled to pay it. Such is 

f lfferenCe ‘ Agam; l{ the furct y for hone % fay, “ that man is.weal¬ 
th y, in fuch a cafe, Ihould it be proved that he was then indigent, the furety 

or honefty or trull fhall pay the debt, even though the inability of the 

debtor 
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'debtor be the Caufe of its remaining undifcharged by him . But, if 
wealthinefs be proved, and the debtor withhold payment through dilhonefty 
or the like, a furety for payment would in that cafe be compelled to dif- 
charge the debt, not the furety for trull. This alfo conftitutes^a difference. 
There is again a difference in the cafe of the debtor’s deceafe ; and various 
diftindtions may alfo be deduced from other circumftances. 

fadl, when the furety for honefty fays, “ that man is truftworthy ;** 
if he pundlually paid debts formerly contradled from others without dif- 
pute, and never did a diihoneft a£l, but fubfequently pradtife knavery in 
regard to the payment of this debt, the furety is not in that cafe amena¬ 
ble ; for none can know future events. But, when the furety for honefty 
fays, “ that man will pradtife no knavery j of this 1 am well allured ; con¬ 
fiding in my words, lend him the money without helitation then indeed, 
fhould the debtor afterwards pradtife knavery, th$foolilh furety mull pay 
the debt. If a furety affirm, that a difhoneft borrower is honeft, then this 
furety for honefly is belied and muft pay the debt. Providing for this cafe, 
the text of Vrxiiaspati exprelfes, “ the two firft mull pay the fum lent.” 


“ At the time ftipulated” (CXLII) ; at the term, as ftipulated by the 
debtor . For example ; when the debtor promifed, “ I will difeharge the 
debt in fuch a year and month, on fuch a day,” it mull be paid on that 
very day in that month and year. 


»« The twolall (the furety for payment and the furety for delivery), on de¬ 
fault;” they Jhall be compelled to fulfil their engagements, if they do not fpon- 
taneoufly pay the debt or deliver the effedts. 

The Retnacara. 

6 . 


Here “ at the ftipulated term,” muft be fupplied after the words ** pay 
the debt.” 


** If they be deadliterally, without them: on failure of the furety 
for payment and of the furety for delivery, in confequence of their death, 

abfcnce, or religious fecluhon from the world. Confequently, lhould a 

furety 
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furety for appearance or honefty die or go to a foreign country, his fon is 
not bound ; but if a furety for payment or delivery die or go to a foreign 
country, his fon is held bound. 

It fhould be here noticed, that, fo long as the furety for appearance or 
honefty be forthcoming, the debt is fecured by a furety and bears interefl: 
at the rate of an eightieth part increafed by an eighth (XXVII). If they 
die, or go to a foreign country whence their return cannot be expedited, 
the debts are thenceforward unfecured by pledge or furety, and bear interefl: 
at the rate of two in the hundred. But the grandfon of a furety for pay¬ 
ment or for delivery is not bound by his grandfather's engagements , as will be 
mentioned. 

CXLIII. 

Na'reda: —Three forts of fureties, for three purpofes, are 
mentioned by the wife; for appearance, for payment, and 
for honefty: 

2. If the debtors fail in their engagements, or if his confi¬ 
dence milled the creditor , the furety muft pay the debt; 
and fo muji the Jurety Jor uppearcmcc } if he do not produce 
the debtor. 

For three purpofes in refpeCt of things, namely for payment, appearance, 
and honefty, three forts of fureties are mentioned. What is to be done by 
them? The fage declares it (CXLIII 2). “ If the debtors fail in their 

engagements,” if they do not difeharge the debt, “ the furety,” namely 
the furety for payment, muft pay the debt. “ If his confidence milled the 
creditor that, whereby a man confides, is confidence. If what^s meant 
by that term, namely the confidence of the furety for honefty, produce in¬ 
congruity, or excite an erroneous notion, (for the word has an inflection 
which bears a caufal fenfe;) that is, if the aflertion of the furety produce 
errour, or in other words if it prove falfe, he muji pay the debt. If the read¬ 
ing be vibodhite inftead of virodhite, it muji be thus explained ,* if confidence, 
or the notion excited by the aflertion of the furety for honefty, be mifeon- 
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ceived, or prove contrary to faft; that is, if it prove falfe; or, in fhort, if 
the debtor be difhoneft; the furety, namely the furety for confidence, muft 
pay the debt. Such is the meaning. “ If he do not produce the debtor in 
court, the text muft be fo fupplied : if he do not compel the appearance 
of the debtor, the furety, namely the furety for appearance, muft pay the 
debt, 

But the furety for delivery is not here mentioned; in the text of 
Na'reda, therefore, three fureties only are noticed. The apparent incon- 
fiftency is thus reconciled according to Misra ; the text of Na'reda con¬ 
cerns only fureties for debts, but the text of Vr ihaspati concerns both 
loans for confumption and loans for ufe; there is not confequently any 
con tradition. But according to others the furety for delivery falls under 
the general defcription of furety for payment; for there is no material 
difference between a furety for the delivery of mortgaged property, or 
of the debtor’s afiets, and one who has undertaken the payment of the 
debt: entertaining this notion, Nareda has only mentioned three 
forts of fureties. Diftinguifhing this form of agreement, “ if the debtor 
do not pay the debt, it fhall be paid by me,” from this form, “ obtaining 
affets from the debtor, I will deliver them, or diftinguifhing the engagements 
to pay the money lent, and to deliver the property mortgaged, Vr ihaspati 
has difcriminated the furety for payment and furety for delivery: there is not 
confequently any inconfiftency. In effedi there is no difference of meaning. 
The text is cited by Hela'yudha and Chande'swara, and is therefore 
inferted in this digeft, though not quoted by Lacshmid’hara and others, 

CXLIV. 

Yajnyawalcya:—Suretiship is ordained for appearance, 
for /lonefty and for payment; the two firft /unties, and not 
their Jons, muft pay the debt, on failure of their engage¬ 
ments, but even the fons of the laft may he compelled to pay it. 

The two firft, the furety for appearance and furety for honefty, muft pay 
jt on failure of their engagements. Even the fons of the furety for pay¬ 
ment may be compelled to pay the debt. The Dipacalicd. 

r Since 
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Since the fon of the furety for payment is alone declared liable for the 
debt, it appears that the fon of a furety for appearance or for honefty is 
not liable for the debt. Herein the author of the Mitdcjhara concurs : but 
he has delivered this glofs on the term “ honefty” or truft; the furety fays , 

“ confiding in me, lend him the money; he will not deceive thee: for he 
is fon of fuch a one; his land is very fertile ; and he has an excellent 
eftateand all other circumftances are in this manner almofl fully parti¬ 
cularized. That no real inconfiftency with the text of Vr ihaspati ex- 
ifts, has been already explained in the glofs on the text of Nareda. 

CXLV. 

Ca'tya yana : — Let the king caufe fureties to be given for 
payment, for appearance, for confidence or for honefty , for 
the matter in conteft, and for ordeal; on failure of their 
engagements they /hall be liable according to circumftances. 

“ For payment/’ for the difeharge of the debt, and for the delivery of 
mortgaged property and the like. “ For appearance;” for producing the 

debtor. “ For confidencefor truft: the words are fynonymous. “For 
the matter in conteft” with the creditor. “ For the performance of ordeal:’* 
that furety fliall be compelled to pay the debt “ on failure of his engage¬ 
ment;” or, tn other words, if the engagement be not performed. Such is 
the fenfe, as apprehended by Chande'swara. 

“ For the matter in conteft ;” a fuit being inftituted by the creditor for 
the recovery of money from the debtor, he, whom the king takes as a fure¬ 
ty left the debtor or creditor abfeond through apprehenlion of lofing the 
caufe, is furety for the adtion, the fourth fort of furety, as aIfo directed by 
a text which will be quoted from Ya'jnyawalcya.* This fure^jr fays, 

“ if ti 131 man do not appear to defend the fuit, he fhall be produced by 
me;” or he fays, “ I will perform what may be required from that man.” 

Afterwards, during the procedure, if ordeal muft be performed by 

* Not again cited in this digeft. I fubjoin the tranflation according to the glofs of Raohun andana : 

From both parties a furety muft be taken; able to perform the decree by P&ytvg the futn adjudged and J§ 
forth,** 
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the party himfelf, he, whom the king, under the text of Ya'jnyawalcya, 
takes as a furety, fufpeding the creditor’s or debtor’s with to abfcond be- 
caufe he perceives the probable detection of his falfehood, is furety for or¬ 
deal, the fifth fort of furety. He fays, “ when this debtor ftiould pafs 
“ ordeal, I will then produce him j” or he fays, “ I will perform his 

office.’* This Ihould be underflood incidentally in the cafe of a furety for 
the creditor. 

This text Ihould be placed under the title of adminiftration of juftice. 
It carries an apparent inconfiflency with the text of Vr ihaspati, where 
four forts of fureties are propounded. That may be reconciled: the text 
ihaspati concerns debts alone, but the text of CaVy a yana con¬ 
cerns law fuits in general; there is no contradiaion. Or the fureties for 
the a&ion and for ordeal fall under the defcription of fureties for appear¬ 
ance, dillinguilhed, however , by the difference of agreement. Accordingly 
Misra fays, the furety for attending the decifion of the fuit and for ordeal 
and the like, as mentioned by Catyayana, is included in the furety for 
appearance and the reft. 

According to the laft interpretation of the text of Vr ihaspati, con¬ 
fident with the glofs of x Sulapa'ni, “ matters of debt ” being there fpe- 
cified, the apparent contradiaion is obvioufly reconciled in this mode: in 
matters of debt there are four forts of fureties, but for law fuits in general 
there are five forts. Some however hold, that, when a fuit is inftituted, 
he ? who is appointed by the plaintiff, or defendant, who is himfelf un¬ 
able to aa, to be his reprefentative for the purfuit or defence, is furety for 
the aHion. By the nature of the undertaking, if he be call, his principal 
is ca ft; and, if he prevail in the fuit, his principal prevails. The king 
fiiould^exaa from the principal a written engagement in this form, “ his 
fuccefs or defeat lhall fall on me.’; 

A written acknowledgement Ihould be executed by fureties in their 
own handwriting, or in that of another perfon. In the margin of the 
written contrad of debt the furety may write, “ I f uc h a one, fon of 
“ fuch a one, will produce unto thee fuch a one thy debtor, on a certain 
4 “ day. 


“ day, month and year, (Specifying the time when the debt ought to be 
“ difcharged,) provided he have not paid the debt before that time; fhoulcf 
“ I fa ‘l herein, I will myfelf difcharge the debt with intereft.” A furety for 
confidence fhould execute a fimilar obligation, but call himfelf “ furety 
for confidence, and after inferting the name of the borrower and other 
particulars, conclude by declaring “ that man is honeft; if this afTertion prove 
falfe, the debt fhall be paid by me.” So in the cafe of a furety for payment, 
for delivery, for the afiion, or for ordeal, the undertaking abovementioned 
fhould be duly recorded in writing. By the furety for the aftion, according 
to the laft mentioned opinion, an undertaking may be reduced to writing 
m this form, “ I will anfwer the plea fo long as the fuit remain undecided .” 
This and other points may be reafoncd according to received practice. 

That the debt, not being difcharged by the debtor at the ftipulated pe¬ 
riod, muft be paid by the furety for payment, is evident from the expreffion, 
“ on failure of their engagements.” A fpecial rule is declared in refpcd of 
a furety for appearance. 

CXLVI. 

Ca'tyayana propounds it:—I f a furety for the appearance 
of a debtor produce him not at the time and in the place 
agreed on, he fhall difcharge the debt, unlefs ‘he was pre¬ 
vented by the a6t of God or the king. 

After the time of difficulty has paft, the furety, who 
ihll does not produce him, fhall pay the debt; and the 
fame law is declared, even if the debtor fhould die. 

At the time and in the placethe furety for appearance, having pro- 
mifed, “ I will produce the debtor at fuch a time, and in fuch a place,” if 
he do not produce him at that time and in that place, becomes liable for the 
condition of the writing, namely for the debt ,• that is, he muft pay the 
debt to the creditor; fuch is the fenfe of the firft part of the text: and 
this was conveyed by a former text; but a fpecial rule is fubjoined; 

“ unlefs he was prevented by the a dt of God or the king.” If the debtor 
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ibfcond through fear of the king, in confequence of another’s fault, or if 
he go to another country, promifinjg to return at the clofe of a month* 
but be detained by illnefs a year or more, the furcty for appearance is not 
blamable for not producing the debtor. 

i ( 

After the time has paftafter the king^ violence has pad: away and 
fo forth. After a relief from apprehenfion of the king’s violence, or after his 
return to his home on recovery from fickrtefs, if the furety ftill do not pro¬ 
duce him, through diftionefty, inability* of the like, the king {hall compel 
the furety to pay the debt. The text fliould be fo fupplied. 

“ And the fame law is declared, even if the debtor fhould diethat is* 
the furety muft pay the debt. The Retndcara. 

This opinion* literally taken, is inconfiftent with reafon; for favour is 
fhown him, if he be prevented by the aft of GGd of the king, but iiohe is 
Ihown in the cafe of death, which is the moft abfolute hindrance arifing 
from the aft of God. Its purport muft therefore be aflumed according 
to the expofition of Vachespati Misra ; and that is meant in the Ret- 
nacara . His expofition is as follows: when the time, at which the furety 
Undertook to produce the debtor, has paft without any hindrance from the 
aft of God or the king; or, in the cafe of hindrance by the aft of God or 
the king, after that difficulty ceafed ; if the furety fill procraftinate, think¬ 
ing, “ I am furety for appearance and not bound for payment, I will produce 
the debtor two months hence* but at prefent I will attend to my own bufi- 
nefs ;* in fuch a cafe, if the debtor afterwards die* the furety muft pay the 
debt. Such is the fenfe of the phrafe: and this is alfo the import of the the 
text of Vrihaspati* “ on failure of their engagements, the two firft 
muft ^ay the fum lent” (CXLIIg). Menu alfo declares* that the furety 
ior appearance muft himfelf pay the debt, if he do not produce the debtor* 

CXLVII. 

Menu :—The man, who becomes furety for the appearance 
of a debtor in this world, and produces him not, lhall 
pay the debt out of his own property* 




Must 


Must difpofe himfelf to pay the debt out of his own property. 

Cullu cabhattA. 
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Here it ftiould be obferved, that, when the agreement is (imply this, “ I 
will produce or (how the debtor at fuch a time/* and no place be fpecified; 
if he (how him on that very dayj while bufied in holy worth ip or the like; 
or occupied with other affairs and fd fortify it might be fuppofed ori a cur- 
fory view, that the agreement is not violated j but we humbly think it rea- 
fonable to affirm, that in fuch a Cafe the agreement is infringed; for the 
creditor requires the debtor to be produced at the time agreed on, that he 
may recover the fum lent; he requires him to be fo produced, as may tend 
to the recovery of the money: this the furety undertakes to fulfil, and the 
terms of his engagement muff be fo understood j but it is not fulfilled by 
indicating the debtor at fuch a time, when he is not amenable} the fiirety 
muff therefore ftiow the debtor at a time when he is at leifure and amenable. 
Such is the modern mode of interpretation. 

A rule has been propounded for the cafe of a debtor abfconding 
through the fault of another j what is the rule if he abfcond to evade 
payment of the debt I On this point 

CXLVIlf. 

^Vrihaspati declares:—L et the creditor allow time for 
the furety to fearch for the debtor, who has abfconded j a 
fortnight, a month, or fix weeks, according to the dif- 
tance of the place, where he may he fuppofed to lurk .* 

2. Let no fureties be exceflively haralfed; let them gradu¬ 
ally be compelled to pay the debt; let them riot y be at¬ 
tacked if the debtor be at hand and amenable: fuch is the 
law in favour of fureties. 

“ For the debtor, who is miffing or has abfcondedaccordingfto the 

literal fenfe of the verb rfas, be invifible or not to be found. “ According 

to the diflance of the place > according to the remote or near fituation of 

the 


the place and fo forth. “ Gradually without the confent of the furety, the 
whole fum fhall not be at once exacted at the ftipulated term. “ If the 
debtor be at hand ;” if he be prefent, or if he be willing to pay the debt, 
fureties muft not be required to produce the debtor or pay the debt. 

In refpefl of a furety for honefty, a text of law, cited in the Retnacara, 
propounds a rule. 

CXLIX. 

Smriti From a malicious debtor, who is On any account 
difpofed, through enmity, to take the prote&ion of a 
ftranger profejfcdly ho/tile to his creditor , or to do any thing 
inaufpicious to him , or to adopt the condudl of wicked men, 

2. Let a furety for honefty be taken as a precaution againft 
fuch behaviour; if his condud belie the promife, his 
furety muft pay the debt. 

♦‘ From a malicious debtor, who is difpofed &cj” whofe mind h 
bent on taking the protection of a ftranger, that is, of a profefled 
enemy to the creditor; on doing any thing inaufpicious to the creditor; 
or on adopting the conduct: of wicked men, fuch as thieves and 
the like. Why fhould a debtor take the protection of his creditor’?! 
antagonift? In reply to this he adds “ through enmity lending his own 
money the creditor confers a favour; when he demands his money, the 
malice of a wicked man is roufed. This is obvious. 

The Retnacara . 

"As a precaution againft: fuch behaviour;” left: he fhould take refuge with 
a profefled enemy of the creditor and fo forth : let fome perfon be taken as 
furety for honefty or confidence; that is, for the certainty, that he will not 
feek the protection of a profefled enemy and fo forth. Such is the fenfe of 
the firft phrafe. He is in reality furety for honefty. He fays, “ that man 
is honeft, he will be ready to pay the debt, and will not take refuge with 
thy profeffed enemy.” 


“If 


'* If his conduct belie the promife j” if it be different from what was pro- 
mifed: taking the protection of the creditor’s enemy, if he difcharge not 
the debt, the king fhall compel the furety to pay the debt at the clofe of the 
ftipulated term. Such is the fenfe of the laft phrafe: and this is alfo the im¬ 
port of Vr ihaspati’s expreffion, “ on failure of their engagements, the 
two firft muft pay the fum lent.” 

On this text (CXLVIII) Chande'swara remarks, that, “ wherever con¬ 
fidence is wanting, the king fhould require a furety for confidence or honejly 
to be given.” Accordingly, if the creditor refiife the loan, apprehending the 
infolvency of the borrower, and fome perfon affirm, “ he is not infolvent 
and if the creditor, confiding in that affurance, lend the money; that perfon 
alfo is a furety for confidence, as has been already noticed. This and other 
points may be reafoned. Hence Bhavadeva has faid, if it be affirmed by 
fome perfon, “ that man is not thy debtor, but fome other honeft man,” 
fhould it be afterwards proved by other evidence, that he was the debtor, that 
cheat is deemed a furety. According to this opinion of Bhavade'va, it 
muft be underftood, that, if a cheat, fent by the debtor, make fuch affirma¬ 
tion, he is only deemed a furety for confidence; but, if he make that affir¬ 
mation when queftioned by the king or the umpire, he is a perjured witnefs, 
and fhall undergo the punifhment of falfe teftimony. 

In law fuits there are three forts of fureties; the reprefentative of the 
party, who pleads his fuit; the furety for his appearance; and the furety 
for the fum which may be due from him. This and other points may be 
underftood from popular practice. It has been almoft cxprefsly declared 
already, and fhould be further difeuffed under the title of adminiftration of 
juftice. 

What fhould be done in the cafe of a furety for ordeal, Catya'yana 
declares. 

CL. 

Catya'yana:-— At the time and place when the ceremony 
fhould be performed, if he fail in ever fo fmall a degree, 
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the furety fhall be compelled to pay the fum as a juft debt: 
fuch is the law relpe£ting proved debts. 

VI hen the ceremony (hould be performedv/hen ordeal ihould be per-* 
formed. 

The Retn&cara. 

The meaning is, that this concerns ordeal. If the furety for ordeal, 
having declared, “ when ordeal ihall take place, I will produce that man," 
Ihould pafs that day, however inconfiderable the delay may be; if he de¬ 
lay it one watch, or even half a watch beyond the day appointed; the 
furety, who entered into that engagement muft pay the fum “ as a juft debt” 
proved to be due. So much has been delivered by way of commentary on 
the preceding text of Catyayana (CXLV). Menu has delivered a text 
of the fame import with the expreffion of Vrihaspati, « and even their 
fons, if they be dead” (CLI 2). 

“A surety for payment” (CLI 2); a furety, who has formally de¬ 
clared, “ I will pay the debt” Since the text (CXLII) exprelfes, “ even 
their fons if they be dead,” ** heirs” may hereJignify fons (CLI 2). 

The Retndcara. 

Even the furety for delivery, mentioned by Vrihaspati, is confider- 
ed by Menu as the fame with the furety for payment. By fpecifying the 
furety for payment, he exempts the fon of a furety for appearance or for & ho- 

nefty: and that has been exprefsly declared by Menu in the text, which 
precedes the paffage quoted. 

f CLI. 

Menu But money, due by a furety, or idly promifed to 
mvf,Clans and aareffes, or loft at play, or due for fpirituous 
liquors or what remains unpaid of a fine or toll, the fon 
of the furety or debtor fhail not in general be obliged to pay. 

2. Such is the rule in cafe of a furety for appearance or 
• good 
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good behaviour; but if a furety for payment fhould die, the 
judge may compel even his heirs to difcharge the debt. 

“ Money due by a furety;” what was payable by a furety. 

CuLLUCABHATTA. 

Idle promiles and the reft will be difcufled in the chapter oil payment of 
debts. 

“ The fon lhall not be obliged to pay money due by a furety ;** this* 
which had been previoufly mentioned, muft be underftood of money due 
by his father, who was furety for appearance. 

CtJLLlf cAbhatta. 

The word “ appearance” muft allude to the debtor as a near term. 
JThe honell and difhoneft proceeding of a debtor had alio been propounds 
ed: hence the furety for honefty is alfo comprehended under the text; 
This Ya jnyawalcya makes evident. 

CLII. 

Ya'jnyawalcya : — Should a furety for the appearance of 
the honefty of another die, his fons need not' pay the 
debt; but the fons. of a furety for payment or delivery 
muft pay the fum lent , or deliver the thing undertaken ; 

4 ‘ Surety for the honefty of another;” furety for the good behaviour of 
the debtor , giving confidence to the lender . “ Die ” is illuftrative of feclu- 

fion from the world, remote abfence and the like. “ The fons of a furety 
for payments” the literal interpretation is this; the fons of thofe, ^ho are 
bound for payment, that is, who are fureties for the difcharge of a debt of 
the delivery of mortgaged property, muft pay the fum lent. 

“ Those who are bound for payment;” the fons of a furety for pay¬ 
ment. 




The Retnacara. 
. A 


<SL 

( 356 ) 

A surety for delivery is comprehended under the terms of the text. 
That in fome instances the fon of a furety for appearance muft alfo dif- 
charge the debt, Ca'tya'yana declares. 

CLIIt. 

Ca'tyayana:— Should a man become furety for the ap¬ 
pearance of a debtor, from whom he had received a pledge 
as his own Jecurity , the creditor, if that furety die , may com¬ 
pel his fon to pay the debt on proving the whole cafe. 

If he became furety for the appearance of the debtor, after receiving a 
pledge for his indemnity , and the whole cafe be proved by the claimant or 
creditor; then, if that furety be dead, his fon may be compelled to pay the 
debt. «* Any how**and ** theperfon bound” muft be underftood, for the 
purpofe of making the agent in the fentence the fame, agreeably to rules of 
grammar; “ fhould a man become furety after receiving a pledge , and be any 
bow proved to have received, that pledge &c,” “ Proved” is in the regular 
paffive form. 

Thus, a borrower afks a loan of a moneylender, and he requires a fure¬ 
ty ; but the furety, for his own aflurance, demands a pledge ; in fuch a 
cafe, he became furety for the appearance of a debtor, from whom he had 
received a pledge. If that furety die, and the debtor alfo die or be unable 
to difcharge the debt, the fon of the furety may be compelled to pay it. 
That debt, however, was not fecured by a pledge delivered to the cre¬ 
ditor; the intereft therefore fhall be computed at the rate of an eightieth 
part increafed by an eighth. “ Appearance ” is here illuftrative of a more 
general fcnfe. Hence, if a furety for honefty alfo take a pledge as his in¬ 
demnity and die unexonerated , his fon may alfo be compelled to pay the debt; 
for Menu, ufing the expreflion “ a furety other than for payment,” in¬ 
tends the furety for honefty as well as the furety for appearance, who are 
both different from the furety for payment. May not the expreflion ufed in 
the text of Menu (CLIV), “ a furety other than for payment,” be re- 
ftridted to the furety for appearance, fince that coincides with the text of 
Catya Yana ? If the furety for honefty have likewile received a pledge, 

» why 



why fhould not his fon pay the debt, fince the reafon of the law applies 
equally to both ? Accordingly this glofs is delivered in the Mitacjhard on 
the text of Ca'tyayana (CLIII): “ furety for appearance” is illuftra- 
tive of furety for honefty. However, the text is there read, “ even without 
affets left by his father,” inftead of “ on proving the whole cafe.” 

CLIV. 

Menu :—On what account then is it, that, after the death 
of a furety other than for payment, the creditor may in 
one cafe demand the debt of the heir , all the affairs of the 
deceafed being known and proved ? 

This is a queftion propofed. “ Surety 1 other than for payment;” dif¬ 
ferent from the furety for payment, namely a furety for appearance and fo 
forth. “ All the affairs of the deceafed being known and proved;” the 
cjrcumftances, fuch as the receipt of a pledge, being proved ; that having 
been taken, and the receipt of the pledge by the furety being known and 
proved, and fo forth. “The creditor, literally the giver;” the perfon, 
who delivered a loan. After the death of that furety, on what account, and 
from whom, can he demand payment of the debt, fince the furety himfelf is 
dead ? This is a queftion propofed. The anfwer follows. 

CLV. 

Menu :—If the furety had received money from the debtor, 
and had enough to pay the debt, the fon of him , who fo 
received it, fhall difcharge the debt out of his inherited 
property: this is a facred ordinance. 

If the debtor had given money, if money had been given by the^debtor 
(to the furety of courfe, from the purport of the text;) then the furety has 
enough to pay the debt; he has a lien on money applicable to the payment 
of the debt (money of courfe received from the debtor). His fon there¬ 
fore fhall difcharge the debt “ out of his property.” The money fo receiv¬ 
ed is referred fecondarily to his fon. “ This is a facred ordinance;” it is 
directed in the fyftem of jurifprudence, that he fhall difcharge the debt. 

S s s Such 
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Such is the interpretation delivered in the Retnacara. But Cut Life A- 
SHATTA explains the term as an epithet of furety; it fignifies one, 
to whom property has been given as a pledge: and thereby having in his 
hands a lien on a fum fufficient to pay the debt, hisfonjkall difeharge it. 

HelaVudh A otherwife expounds the phrafe, “ all the affairs of the de¬ 
ceased being known and proved:*’ * the circumflance of his not having re¬ 
ceived any pledge being known and proved.* Thus, if he became furety 
without having received a pledge, and the whole cafe be known and prov¬ 
ed, on what account could the creditor demand the debt from his fon after his 
death f Of courfe on no account. Hence, after the death of one, who 
became furety for the appearance of another without receiving a pledge, the 
judge fliall not compel his fon to difeharge the debt. But the fubfequent 
text (CLV) is explained as above. In effedt there is no difference. How¬ 
ever, the law concerning money due by a furety for appearance, already 
propounded (CLI), would be vainly repeated in the fubfequent text (CUV). 

c« Ip the furety had received money; if property had been delivered to 
him not amounting to gift. Confequently, if effects had been delivered to 
the furety by way of depofit, without declaring a pofitive gift and fo forth; 
if the furety be fuch, we fay , his fon fhall difeharge the debt out of his pro¬ 
perty, namely the property which is in his pofleffion, held as a depoQt. 
He mufl difeharge it although he hold no property given to him. This 
takes place, when the furety for appearance has not produced the debtor, 
and that debtor afterwards dies, or though living is infolvent. This cafe is 
intended. Or with a view to the cafe of a furety for payment, this text 
(CLIV) enforces the fenfe of the preceding text. “ All the affairs of the 
deceafed being known and proved ;*’ the whole circumftance of his not hav¬ 
ing received a pledge being known and proved. On what account then 
might the creditor demand the debt, after the death of a furety for appear¬ 
ance, who had received no pledge ? It follows of courle, that on no ac¬ 
count can he demand it. By the condition fpecified, that the receipt of no 
pledge be proved, it is intimated, that, if he became furety for the appear¬ 
ance of a debtor, from whom he received a pledge, then, Ihould he die, 
the creditor may recover the debt from his fon, 

Ik 




If there be feveral fureties, by whom mull the debt be paid ? And 
what fhall be the decifion of fuch a cafe ? For inflance; if there be many 
Sureties for payment, or many fureties for appearance, or honefly, who have 
received a pledge ; in fuch a cafe may payment be required from any one of 
them ? or mull they all pay their proportionate lhares of the debt ? or each 
feverally pay the whole fum ? 

CLVI. 

Ya'jnyawalcya : — When there are two or more fureties 
jointly bound, they fhall pay their proportionate lhares 
of the debt; but, when they are bound feverally the pay¬ 
ment fhall be made by any one of them , as the creditor 
pleafes. 

At the time of contrafling the debt, if it were fettled by the exprefs de¬ 
claration of the creditor or of the debtor, or by the engagement of the fur?- 
ties themfelves, that the creditor fhall receive the debt from the hands of 
any one of feveral fureties bound for the fame debt, this text propounds 4 
rule of decifion for that caf *. Two or more perfons may become fureties 
in confequence of the creditor’s requifition: for inflance, he may require 
feveral fureties, refleding, “ if a fingle furety die as well as the debtor, 
from whom could the debt be recovered ?” Or the debtor may ingenuoufly 
give feveral fureties. Other cafes may be eafily fuppofed. 

The fenfe of the text is this; when there are many fureties, they muit 
make up the fum according to their proportionate fhares, and pay it to the 
creditor. The whole meaning is, that the general law dire&s payment of 
the debt by proportionate fhares in the cafe of many fureties for the fame 
debt. He propounds a fpecial rule; “ but when they are bound Severally 
&c. If they be bound in the fame manner as a fingle furety; if any man 
iingly become furety for a debt, as that whole debt mufl be difcharged 
by him, fo, if they become feverally bound for the payment of the whofe 
debt, it may be exacted from any one of them. When thefe fureties become 
fo bound, the payment (hall be made by any one of them t as the creditor 
pleafes. Confequently, fliould the creditor chufe to require payment of the 
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whole debt from De'vadatta alone, it muft be difcharged by DeVa- 
d att a alone : if he chufe to require payment of the whole debt from any 
one of them, it muft be paid by any one of them. But, if he chufe to 
require it from all proportionally; it muft be difcharged by all the furetieg* 

In this and other limilar modes fhould be underftood the creditor’s option* 

1 \ 

If the creditor be defirous of exading payment of the whole debt from 
each of the fureties, what would be the confequence ? Since that is contrary 
to juftice, his wifh of exading an undue fum would be fruitlefs: for who 
can obtain many hundred fuvernas for a loan of one hundred fuvernas f To 
detail the reafon of the law would unneceflarily fwell the book; it is there¬ 
fore unnoticed. 

Should the creditor chufe to exad payment of the whole debt from any 
one furety, it is fettled that he muft difcharge it. Having paid it, may that 
furety recover from all the other fureties their proportionate fhares of the 
debt? On this queftion a certain author has faid, he (hall not recover their 
proportionate Jhares from the other fureties, fince no law has exprefsly declared it : 
for the general rule direds.that “ they fhall pay their proportionate fhares 
and it is intimated by a fpecial rule, that “ payment (hall be made as the 
creditor pleafes.” Confequently, when there are two or more fureties bound 
like a fingle furety for the payment of the whole debt without mutual con¬ 
nexion or joint refponfbility , then the payment fhall be made as the creditor 
pleafes : he may exad payment of the whole debt from any one of them, or 
from all the fureties, under the authority of that fpecial rule. In a differ¬ 
ent cafe, when two or more fureties are jointly bound, they muft pay their 
proportionate fhares of the debt: how could one furety, having difcharged 
the whole debt, recover from the reft their proportionate fhares, when all 
were ft/verally bound like a fingle furety ? The law forbids it. 

That is wrong; for the general and particular rules would be irrelevant, 
fince there would be no contradidion of fenfe, or exception. In all cafes 
where two or more perfons have become fureties, all the fureties fhall pay 
their proportionate fhares of the debt; but, if they be feverally bound like 
a fingle furety, another diftindion is ftated, namely that payment fhall be 

made 



made as the creditor pleafes: as in the injunction, “ give ciirds to the priefts* 
and diluted curds to the Caundiny as,” meaning to thofe, who have offici¬ 
ated at the folemn rites.* In fadt, the expreffion, “ as the creditor pleafes,” 

fhould be confidered only as a circumftance of the action. That action is 

• 

fuggefted by the neareft term* “ they ihall pay* and the agents in the fen-* 
tence are the fureties juft mentioned. It appears therefore, that immedi¬ 
ate payment muft be made by the exertion of any one of them, dr by all the 
fureties, at the option of the creditor : and that exertidn confifts in mak¬ 
ing up the fum by any poffible means* and fo forth. It follows, that 
all mu & ultimately pay their proportionate ihares of the debt. There is 
not confequently any difficulty. Again; if any one furety refufe to pay his 
ffiare of the debt, the king lhall compel him to pay it. But if any one of 
many fureties fay, “ I will alone difcharge the debt,” no law diredts, that it 
/hall hefolely paid by him j reafon alone fuggefts it. 

When the debtor gives .a iecond furety for payment* or for appearance, td 
the furety for payment ; in that cafe alfo, like a creditor obtaining the fum 
from the furety who is refponfible to him, the original furety ffiould pay the 
debt to the creditor; but the fubordinate furety cannot be attacked by the 
original creditor. So in other cafes a rule of deciixon may be deduced by the 
reader himfelf. 

If the fureties become feverally bound* each for his own Undertaking, they 
may each be feverally compelled to pay the whole fum, for ’which he became 
bound , to the creditor. In this glofs of the Vivdda Retndcara , “ each feve¬ 
rally” fignifies one by one $ intending the cafe of more than one feparate en¬ 
gagement. 

“As the creditor pleafesfor inftance* when the engagement\is made* 
the creditor fays “ at my option the fum may be exacted from any one fure¬ 
ty ; I am not reftrained to make a joint demand; any one furety muft pay 
the whole fum.” Such is the fenfe. 

The Vivdda Cbintamenh 

I infer t the whole example, which is incomplete in the citation. The fpecial injunction is an excep¬ 
tion to the general precept. Bnt a rule* unconnected with, and independent of, another, is not a particular 
or exceptive rule. 
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This point has been fufficiently explained by the text of Vrishaspati 
(CXLII 3). If the furety for payment die, it is eftablilhed that the debt 
may be recovered from his fon ; fhall it be recovered with or without intereft ? 


CLVII. 

Vyasa:-—The fon of a fon fhall in general pay the debt of 
his grandfather, but the fon only fhall pay the debt of his 
father incurred by his becoming a furety, and both of them 
without intereft; but it is clearly fettled, that their fons, the 
great grandfon and grandfon refpettively , are not morally 
bound to pay. 

The fenfe is, the grandfon muft pay the debt which was contracted by 
his paternal grandfather without giving a pledge. This muft be confidered 
as appertaining to the title of payment of debts. “ The debt of his father 
incurred by his becoming a furety if his father became furety for the pay¬ 
ment of a debt due from any perfon ; or, taking a pledge, became furety for his 
appearance or honefty ; then, /hould the father die, his fon muft pay that debt 
without intereft ; he muft only pay the exaCt fum borrowed, and no intereft 
Upon it. Confequently the entire debt of the grandfather muft be paid by 
the grandfon without intereft j and the debt of the father, incurred by his 
becoming a furety, muft be paid by the fon without intereft. 

The Retnacara . 

Here the entire debt of the grandfather fignifies the debt contracted by 
the grandfather with a ftipulation of intereft. “ Their fons are not morally 
bound to pay j” a fon of the grandfon, and a fon of the fon. The great 
grandfon need not pay any debt of his great grandfather, nor the grandfon 
the dejj^t of his grandfather incurred by becoming a furety. 

CLVIII. 

Catyayana Money due by a furety need not on any ac¬ 
count be paid by his grandfons, but in every inftance fuch 
a debt incurred by his father muft be made good by a fon 
without intereft. 


The 
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The debt of a grandfather, incurred by his becoming a furety, need not 
be paid by grandfons, fuch a debt (hall only be paid by a fon : dill, how- 
ever, without intereft. To denote this, the particle is employed. The con- 
nedtive fenfe is, that the fon is alfo exempted from the payment of inter¬ 
eft. From the expreffion in every inftance," a certain author has de¬ 
duced, that the debt of his father, incurred by his becoming a furety, 
or on his own account, (hall be paid by the fon without intereft, as a 
debt incurred by his grandfather is paid by a grandfon without interejl . 
That is wrongj for it is inconfiftent with a text which will be cited 
from Vr ,haspa ti (CLXV1 I a), and with the glofs of Chah»«Wa«», 

“ the debt muft be P» id b y with intereft, as if it were their own." 
Hence the expreffion “ in every inftance” muft be underftood to ftgnify 
“ in every inftance of a furety for payment and fo forth.” 

CLIX. 

Smriti, cited in the Mitacjhara: —Should the debtor be in* 
folvent, and the furety have affets, the principal only 

muft be paid by his Jon ; he is not liable for the payment 
of intereft. 


This text alfo ordains the payment of a debt without intereft by the fon of a 
furety for payment. What proof is there, that the debt fhall be difeharged 
without intereft by the fon of a furety for the appearance or honefty of a 
debtor, from whom he had received a pledge ? It ftiould not be affirmed, 
that the text of Ca'tva'yana above cited, expreffing “ in every inftance, ” 
is authority for exempting him from the payment of interejl; for that may be 
otherwife expounded. Nor ffiould it be affirmed, that the text of law cited 
in the Mitacjhara may authorize that inference, if “ affets” be explained 

a pledge. The author of the Mitacjhara does not warrant fuch an inter¬ 
pretation. 

On. this point it is raid, there is „„ authority for afferting, that the debt 
(hall be pard wirh intereft. The text of direfls gcncralI „ 

e incurred b y a f uret y ffiall be difeharged without intereft. Confe- 
ftuently that is fettled in every inftance of a debt incurred by a furety : but 
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in the prefent inftance the confequence might be inconfiftent with reafon. 

It cannot be true, that the fon of him, who, having received effects worth 
ten pieces of money, became furety for a debt of five pieces, fhall pay the 
debt without intereft. If a chattel of fmall value have been received as a 
pledge, then only fhall the debt be difcharged without intereft; but when va¬ 
luable effedts have been received, why fhould payment be accepted without 
intereft, while the aflets are fufficient for the whole debt ? The debt muft 
therefore be difcharged with intereft; and the furety muft reftore the furplus, 
if there be any, to the debtor or his family. 

This decifion regards a pledge which may not be ufed; it is not fit, that 
the furety fhould ufe the pledge. But, if it be ufed, payment muft be made 
in proportion to the ufe and profit of the pledge. If it be a Iked, the pledge re¬ 
ceived being of Very inconfiderable value, the whole debt, even without intereft, 
might not be fully difcharged ? The anfwer is, even that is admiffible : ac¬ 
cordingly it is exprefied in the text of Menu, “ if the furety had enough to 
pay the debtand in the glofs of the Mitacjhard, ** if he had received a 
fufficient pledge.” Should the fon of the furety alfo die, the fucceflor of the 
debtor, who has received his heritage, fhould withdraw the pledge from the 
grandfons of the furety, and himfelf difcharge the debt. Such is the mean¬ 
ing' 

If there be two or more fureties for the fame debt, and one of them die 
leaving a fon, lhould it be the creditor’s choice to recover the debt from the 
ion, he muft receive it without intereft, and not with intereft. But, fhould 
it be the creditor’s choice to recover the debt from another furety, the fon of 
the deceafed furety muft pay his proportionate fhare j but he need not pay in¬ 
tereft, for he is the fon of a furety. The creditor, however, may recover 
the de£t with the whole amount of intereft, fince the furety called upon muft 
immediately pay the whole futrt. Whence then can the intereft be recovered 
on the fhare of the debt which is payable by the fon of a deceafed furety ? 

To this it is anfwered, if there be many fureties feverally bound like a fingle 
furety, fhould any one of them die leaving no fon or other heir liable for the 
debt, from whom could his fhare of the debt be recovered ? Confequently, 
as in that cafe the furyiving fureties muft contribute their proportionate fhares 
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ef the deficiency, and difchargc the debt, although ‘f payment be made as the 
creditor pleafes ;” fo in this cafe alfo, even though the fon be living, he is as 
it were noncxiftent in refpedt of intereft: confequently the furviying fureties> 
together with the fon of the deceafed furety, muft contribute their propor¬ 
tionate /hares of the principal fum, but the amount of intereft mull be made 
good by them unaided by that fon. 

But fome lawyers remark, when the creditor makes his election of reco¬ 
vering the whole fum from one furety, he /hall receive it from one alone ; 
how can the furety, who difeharges the debt, recover proportionate /hares 
from the reft ? But, if the creditor have chofen to receive the fum from all 
the fureties in due proportion, then the fon of a deceafed furety muft pay his 
/hare of the debt without intereft. Again; when five per/bns have become 
jointly bound as fureties for a debt, then, /hould one die, his /hare of the 
debt muft be received from his fon without intereft: but, if he leave no fon 
or other amenable heir, his proportionate /hare is loft; fince it was virtually 
underftood when the agreement was made, that the five perfons were each 
bound for a fifth part of the debt. Yet, if it were agreed, “ /hould any 
one of us die, the debt muft be difeharged by fuch of us as furvive,” then 
the whole debt muft be paid by the furviving fureties contributing their pro¬ 
portionate /hares. This is mentioned merely as an example; that in other 
cafes alfo the adjuftment muft be made according to the tenour of the agree¬ 
ment, may be eafily inferred by the reader himfelf. 

Shall the furety, thus becoming a creditor, recover what has been paid by 
him to the original creditor in confequence of the debt remaining undifeharged 
by the debtor though living, but infolvent, dilhoneft or the like ? 

V 

CLX. 

VrIhaspati ordains:—S hould a furety, being haraffed, pay 
the debt, for which he was bound, he fhall receive twice 
the fum from the debtor after the lapfe of a month and a 
half. 

? A surety y a per/on, who has become bound for another, 11 Being 

Uuu haraffed ;** 
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harafled;” being adjudged by the arbitrators to pay the debt, //* this form , 
<* fince he became furety for that man, he muff pay the debt to the creditor.’ 1 
“ After the lapfe of three fortnights or a month and a half after forty five 
days. A debt of one hundred fuvernas, having accumulated with intereft 
to two hundred fuvernas, is again doubled and amounts therefore to four hun¬ 
dred fuvernas j that fum he lhall receive from the debtor. The caufe of 
doubling the debt is the offence committed in not immediately paying it. 

CLXI. 

Vishnu andNAREDA:— If the furety, being harafled by the 
creditor, difcharge the debt, the debtor fhall pay twice as 
much to the furety. 

CLXII. 

Yajnyawalcya :—When the furety is compelled to pay a 
notorious debt to the creditor, the debtor fhall be forced 
to repay double the fum to the furety. 

“ Notorious adjudged by arbitrators. “ Notorious ” fhould be un- 
derftoodin the text of Vishnu and Nareda, for it has the fame import 
With the text of Yajnyawalcya. Vr ih a spat i renders the meaning 
evident. 

CLXIII. 

Vrihaspati: — If dull fureties innocently pay the debt, 
when unbidden, or when required to pay another debt, 
how and from whom can they recover the fum ? 

( 

** Dull; 1 * whofe underftanding is fluggliih ; being flow even in their 
own affairs, it is perceived, that their minds are heavy. “ Innocently ;” 
without guile. *« Unbidden” by the umpire. 

The Retndcara. 

The meaning is, not told by arbitrators, “ pay the fum to that man.” 
Here ** unbidden by arbitrators ” alfo implies, that it is not any how 

proved 


proved by witnefles, that the debt fhould be paid by the furety. Accord¬ 
ingly Ya'jnyawalcya fays “ notorious,” that is, not unbidden by ar-» 
bitrators. So 

CLX1V. 

Catya'yana:— The furety {hall immediately receive from 
the debtor, but without intereji , the fum which he has paid, 
when legally urged by the creditor, on proving the cafe 
by witnefles. 

On proof by witnefles, that the debt ought to be paid. “ Urged by th$ 
creditor/’ mentioned as a matter of courfe; for payment would hardly be 
made by one who was not urged. From the expreflion, “ he fhall receive 
the fum,” it appears, that the furety fhall receive fo much only as was paid 
by him to the creditor, and not double that fum. But the double fum has 
been dire&ed by the text of Ya'jnyawalcya ; there is confequently an 
inconfiftency. It mud therefore be fettled, that within a month and a half 
he can only receive the exaft fum paid, but after a month and a half he fhall 
receive twice that fum. In this cafe, however, there is no reference to the 
period in which a debt is regularly doubled, fuch as fifty months and the 
like, for no fuch law exifts j the expiration of a month and a half is alone a 
fuffkient term, under the text of Vr ihaspati (CLX), to double the fum. 
Such is the bell mode of interpretation approved in the Retnacara. 

Grahe'swara and Misra explain the text of Ca'tya'yana as intend¬ 
ing only the following cafe; a confiderable fpace of time having elapfed be¬ 
yond the flipulated term, if the creditor refolve on recuring to the king, but 
the furety, apprehending punifhment, pacify the creditor at a pecuniary ex- 
penfe, and difeharge the debt, the furety fhall in that cafe recover from the 
debtor the money employed in appealing the creditor; but fhall only receive 
back the exaft fum, not twice the amount. But the author of the Mitacjhara 
fays, twice the fum mull be immediately paid. He holds, that the lapfe of a 
month and a half is not required. To reconcile the text of Vr ihaspati, 
money expended in appealing the creditor mull be fuppofed. On this fqb- 
jeft Yajnyawalcya propounds a diflinftion. 
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CLXV. 

Yajnyawalcya-Female flaves and cattle delivered by 
a furdy muil be made good with their offspring, grain flialt 
only be repaid two fold; cloth is declared to be quadrup¬ 
led y and liquids o&upled. 

** Female flaves and cattle;” a debt confiding of female flaves or cattle. 

If a furety be compelled by a creditor to deliver female flaves, goats, and the 
like, they fhall be received back by the furety with their offspring only : but 
grain and the reft with the accumulation mentioned. Other things can only 
be doubled. 

The Dipacalicd. 

Th e doubling of every kind of property having been fuggefted, it is herc 
directed by a fpecial law, that liquids fhall be repaid o&uple > cloth qua¬ 
druple; and female flaves or cattle with their offspring, that is, with no other 
recompenfe but their offspring. If one female goat, having been lent, be 
made good by the furety in confequence of the debtor being unable to dif— 
charge the debt, then, after the lapfe of confiderable time, the debtor being 
able to difeharge the debt, one female goat fhall be delivered to the furety, 
and as many kids as have been produced from that firji goat. If that female 
goat die unproduBive, the debtor rauft afterwards deliver a Angle goat, and 
ho kids, for none have been produced. “ Grain and the reft;” grain, cloth 
and liquids. “ Other things;” gold and the like. The glofs of the Dipa¬ 
calicd may be taken in a literal fenfe. 

Here an obfervation fhould be made. When the furety would have 
been liable for the payment of the debt in confequence of the debtor’s ab- 
lence; if the furety be dead, it fhall be paid by his fon alone, and without 
intereft, as has been mentioned. Afterwards, when the debtor is amena¬ 
ble for the payment of the debt, it is reafonable, that he fhould pay to the 
fon of the furety twice the amount of the original fum paid by him without 
intereft. Muft that debtor again pay the arrear cf intereft to the creditor, 
oc not ? On this queftion fome remark, that the principalfum only, and no 
intereft, has been received from the fon of the furety: the intereft fhall 
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therefore be recovered from the debtor 5 for it is inconfiftent with reafon, that 
the creditor fhould fuftain a lofs without any fault on his part. But others 
fay, that intereft: need not in that cafe be paid by the debtor, fince no law 
directs it. Is not the general law, which ordains intereft at the rate of an 
eightieth part, applicable to this cafe ? No j for that is precluded by the 
text of Catya'yana (CLVIII), the terms of which are expounded « void 
of intereft:’*| fince, if intereft were payable by any perfon whomfoever, 
it could not be void of intereft. Of thefe two opinions, preferring that 
which is beft and moft firmly eftablifhed, a Angle rule of decifion fhould 
be adopted. 

On this text (CLXV) the Mitacjhara hat this comment : that kind of pro¬ 
perty, for which a fpecial recompense or rate of intereft has been propounded, 
being paid by a furety, the debtor muft immediately make it good, without 
any reference to particular periods, but with the intereft propounded • fuch is 
the implied fenfe. The author conceived, that intereft is propounded by the 
text on female flaves, cattle, and the like j now there can be no intereft with¬ 
out a loan, as has been already ftatedj but female (laves and cattle may be 
lent by one, who is unable to maintain them himfelf, and wifhes they (hould 
be fupported: this text intends only fuch a loan. 


X xx 


CHAPTER 


CHAPTER V. 


ON THE PAYMENT OF DEBTS. 

A DEBT of fuch a kind fhould be paid ; a debt of fuch a kind fhould 
not be paid ; it fhould be paid by this heir j it fhould be paid at this 
time j it fhould be paid in this mode: thus the fubjedt is five fold in ref- 
pe£t of the debtor. It is two fold in refpedt of the creditor, namely the rule 
for delivery, and the rule for receipt. Of thefe feven topicks of loans and 
payment, one topick, the rule for delivery by the creditor, has been ex¬ 
pounded. Explaining the verb “ give ” or deliver in the fenfe of pay¬ 
ment, the other fix topicks are expounded in the two following chapters* 
Such is the method authorized by the Mitacjhara. 

CLXVI. 

Vr ihaspati :— By whom, to whom, and in what mode, 
fhould, or fhould not, be paid a loan, which has been 
received from the hands of another in the form of a loan 
on intereft, fhall be now declared: 

2 . If the time of payment be not expreffed, the debt fhall 
be paid on demand with the interejl then due ; if e^cprejfedy 
at the full time limited; and if not previoufly demanded 9 
when intereft ceafes on becoming equal to the principal: if 
the father fhould die in debt } it fhall be paid by his fons 
with interejl as far as the law allows . 

By the text of Na"reda (I) the forenfick term of “ loans and pajtaa^nt” 
is Hated as comprehending twenty topicks in refpedt of the creditor and 

" . debtor. 

V ' J ' A - ' . - v • 
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debtor.* The verb “give” or deliver has confequently the double fenfe 
of lend and pay. The topicks fuggefted by the verb taken in its fenfe of 
lend,” namely the eight fold rule for delivery by the creditor (intereft and 
the reft), and the rule for receipt by the debtor (ftipulated intereft and the 
delivery of the intereft promifed and fo forth), which conftitute ten topicks 
of loan and payment, have been diredtly or virtually expounded. The to¬ 
picks, fuggefted by the verb taken in its fenfe of “ pay,” are now pro¬ 
pounded, namely the eight fold rule for payment by the debtor, and the 
rule for receipt by the creditor, which alfo conftitute ten topicks of loan 
and payment. 



** From the hands of anotherfrom the hands of the lender. “ In 
the form of a loan on intereftwith a declaration, “ that fhall be repaid with 
intereft by me to him:” the conftrudtion is, * the debt which had been 
received /;* this manner.* By what debtor that fhould, or fhould not, be re¬ 
paid ; to what creditor it fhould, or fhould not, be paid; and how or in 
what form it fhould, or fhould not, be paid. Again ; imagining the word 
“ what,” the topicks of what fhould, or fhould not, be paid, may be un- 
derftood, as in one reading of the text of Nareda (I). 


** It fhall be now declared;” this, fignifying ‘almoft at the prefent 
time,’ expreftes, that it fhall be forthwith declared. The fage proceeds to 
the rule for payment (CLXVI 2): that debt, which has been received for 
no ftipulated term, mull be repaid on demand; that is, on a fimple demand. 
Confequently, for that loan, which has been received on requefting it in 
this fimple form, “ lend me the fum,” the rule of payment is fuch, that 
no delay muft be made when the debtor is told, “ pay the debt.** 

/ 

When it is fettled by both parties, that the will of the creditor fhall regu¬ 
late the time of payment, the debt muft be paid on a fimple demand ; but, 
when another term has been fixed, it muft be paid at the full time limited. 

Misra. 


By whom < 


"what may be lent 
what may not be lent 
what muft be paid 
_what need not be paid 

Rule! for receipt^ } b * ^ creditor { th« debtor. 


I 

)-to whom 

I 


f 

i 


in what form 
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•And BhAVade'va fays, when a time has been fet'tled by both parties', 
as the period of’payment, or when the debt has been made payable at the op¬ 
tion of the creditor, &c. In this glofs, the words “ fpecifick time” muff 
befupplied. To both thefe opinions it may be objected, that the fubfe- 
quent phfafe “ at the full time limited ” would be a necdlefs repetition. 
But that phrafe concerns a debt, for which a time of payment has been 
fixed. Confequently, for that loan, which has been received on applica¬ 
tion made in this form, *' I will pay the debt within two years, lend me 
the fum required the rule of payment is fuch, that no delay muft be made, 
■when that period is complete. But, when a loan has been received on a 
fimple requeft in this form, “ lend me the fum required ,” artd the creditor 
meanwhile has not demanded it, what fhould be done ? The fage adds, 
“ when the intereft ceafesnow intereft ceafes on the debt after the lapfe 
of time fufficient to double it, as has been already mentioned: that it 
muft be then paid, is the rule of payment for fuch debts. This and other 
points may be argued. 

It has been thus explained, that the very perfort, who contracted the 
debt, muft difcharge it. But in the cafe of his death, the fage adds, ‘‘ if 
the father fhould die in debt , it muft be paid by his fons.” On failure of 
the father, who contracted the debt ; that is, if he die, or be fecluded from 
the world, or go to a foreign country ; the debt muft be paid by his fons 
with intereft. It muft be paid even by his fon*s fon but without in¬ 
tereft. 

CLXVII. 

Vr ihaspati : — The father’s debt muft be firft paid, and next 
a debt contracted by the man himfelf; but the debt of the 
paternal grandfather muft even be paid before either of 
thofe. 

2 , The fons muft pay the debt of their father, when proved, 
as if it were their own, or with intereft ; the fon’s fori mull 
pay the debt of his grandfather, but without intereft s arid 

Y yy .hi$ 


his fon, or the great grandfon, fliall not be compelled to 
difcharge it, unkjs he he heir , and have affets** 

First the debt of the grandfather Jhould he difcharged t next the debt of 
the father, and laftly the debt con traded by the man himfelf: fuch is the 
legal order of payment. “ As if it were their own j” as their own debts 
are paid with intereft, fo muft this be paid with intereft. “ When proved;’* 
when eftablithed by the teftimony of witnefles. But the debt of a grandfather 
may be difcharged without intereft. “ His fonthe grandfon’s fon, readily 
fuggefted by the preceding term, is thence under flood. Confequently the 
great grandton fliall not be compelled againft his will to difcharge the debt 
of his great grandfather; but, if the great grandfon be willing, it may be 
difcharged by him. 

CLXVIII. 

Vishnu: — If he, who contra&ed the debt, Ihould die, or 
become a religious anchoret, or remain abroad for twenty 
years, that debt fhall be difcharged by his fons or grand- 
fons, but not by remoter defendants againft their will. 

“ Twenty years” are connected in the fentence with abfence in a fo¬ 
reign country. “ Not by remoter defendantsnot beyond the third ge¬ 
neration inclujively : it need not be paid by the fourth in defcent and fo 
forth. “ Againft their willbut if they with well to a great grandfather 
or other remoter anceftor, the debts even of fuch anccftors ihould be paid 
by the fourth in defcent and fo forth. 

The Retnacara . 

( 

Civil and natural death being in effedl equal, a lapfe of time cannot proper¬ 
ly be required; therefore the commentator fays, the conftrudlion refers twenty 
years to the cafe of abfence in a foreign country. “ If they with well to 
an anceftorfince the non-payment of a debt is declared a crime in the 

r *'' Without which, the fon and grandfon are under a moral and religious, not a civil, obligation to 
pay the debt, if they can; but adets may be followed in the hands of any reprefcntative. Note by Sir 
William Jones, 


third 



third degree, by a text of Menu* *, the great grandfather fuffers torment in 
a region of horrour if his debt remain undifeharged; to prevent that, is a 
benefit to the great grandfather; when they wifh this benefit to him, they 
muft pay the debt. In like manner, the debt contracted even by a fon or 
other defendant may be difeharged by the parent, if he be willing. 

That, which affords no gain or permanence of capital, is not a debt - !"* 
and if this be not repaid by any per fon, it is confequently no debt: how then 
can torment in a region of horrour be the confequence of its remaining un— 
difeharged? It fhould not be objected, that the text muft therefore be un¬ 
meaning, fince the law only fuggefts torment in a region of horrour, fhould 
the debt be not difeharged by thofe, whom the law declares indifpenfably 
bound to pay the debt. This argument is ill founded, fince the great grand¬ 
father was himfelf bound for the indifpenfable payment of the debt, and the 
word expreflive of caufe, in the definition, of debt (II), there fignifies a cir- 
cumftance only, not an efficient caufe. 

If the father die, his debts muft be paid by his fons, as abovemention- 
ed; this Nareda declares with fpecial diftinCtions. 

CLXIX. 

Na'reda :—A father being dead, his fons, whether after 
partition or before it, {hall difeharge his debt in proportion 
to their {hares; or that fon alone, who has taken the bur¬ 
den upon himfelf. 

“Being dead;” having deceafed, or having retired from worldly af¬ 
fairs : this alfo fuggefts long abfence, as exprefsly ftated in tl^e rule of 
Vishnu (CLXVIII). “ In proportion to their fhares;” whether after par¬ 
tition or before it: fuch is the meaning. Confequently, after partition, 
fons muft difeharge the debt at its full term, whether known or unknown 
when partition was made, in proportion to their fhares. But, if they 
be undivided, they fhall pay it out of the common property. However, 
if the eldeft brother, or any other brother fkilful in bufinefs, fuperintend 

* See Menu, Chapter 11 , v. 66, t See the definition of loan or debt at v. II. 
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thfe affairs of the family like a father, he muff difcharge the paternal debt 
out of the common flock. In efTed* there is no difference in the two cafes. 
This diffindtion may neverthelefs be underflood; by the firfl part of the text 
it is fuggefted, that, if all the brothers be fimilarly circumftanced, all, or 
any one of them as fubftitute for the reft, may be impleaded; but, if any 
one brother have taken the burden upon himfelf, he alone is implead- 
ablc. 

' » , 

Or the phrafe, %l that fon alone who has taken the burden upon him- 
felf,” may be thus expounded; when the other fons refide at various places, 
and one fon occupies his father’s abode and enjoys his father’s property, he 
alone bears the burden, namely the load formerly borne by his father, and 
therefore he muft alfo pay his father’s debts s for Misra fays, 1 when any 
one of the fons is inflalled in the place of his father, he alone muf pay the 
debt »•’ and he mujl pay it becaufe he has taken the heritage. So muft two or 
more brothers , who have taken the burden upon themfelves; for the term 
“ that fon, ” though expreffed in the fingular number, muft be taken in¬ 
definitely. 

Again j if any one of the fons declare, “ I will neither receive my Jhare 
of my father’s property, nor pay his debts,” and the others affent to that 
arrangement j in that cafe, thofe only, who have accepted the father’s eftate 
with his debts, fhall difcharge the debts of their father. This alfo is in¬ 
tended by the expreffion, “ that fon alone, who has taken the burden upon 
himfelf.” Or the expreffion, “ whether after partition or before it,” may 
be explained, whether feparated from their father or not feparated; and the 
particle may be taken in a determinate fenfe. If there be undivided fons, 
they alone muft difcharge the debt; or on failure of them, the divided 
fons. This interpretation fhould be admitted. 

CLXX. 

Ya jnyawalcya :—'The father being gone to a foreign coun- 
• or deceafed naturally or civilly , or wholly immerfed in 
vices, the fons, or their fons, muft pay the debt; but, if 
difputed, it muft be proved by witnpffes. 


Being 


*' Being gone to a foreign country ;** having gone to a diftant abode in 
a foreign country, and not returning within twenty years: for it coincide* * 
with the rule of Vishnu (CLXVIII), and the text which will be cited 
from Na'reda (CLXXV). Seclufion from the world or civil death mull 
alfo be underftood. “ Deceafedj” meaning natural demife. 

“ Wholly immerfed in vicesthe term (vyafana) is explained by lexi¬ 
cographers, ‘ danger, difeafe, or calamity; falling low, vice originating in lull 
or wrath.* * Confequently, the father being involved in diftrefs, that is, being 
afflicted with a hopelefs diftemper, or long confined in fetters by the king in 
confequence of the offence of another; or fallen from his clafs, as a degraded 
perfon or the like, and excluded from the patrimony ; or immerfed in vice* 
originating from irregular defires, (whether avarice, luff, or any impulfe of 
the mind,) fuchas gaming or the like, and love of harlots; or immerfed 
in vices originating from, a wrathful temper, or governed by pride ; in all 
thefe cafes the fon muflpay the debt . For inftance; the father, behaving 
with infolent pride, fays, “ I will not pay the debt, the creditor may take 
what meafures he pleafes;” in fuch a cafe, the fon fhould pay the debt, 
left he fail in duty to his father, out of any pofflble funds, either the pater¬ 
nal wealth or other property: but on failure of fons, the debt fhould be 
difcharged by the fons fon. However, the debt may be paid by the fon** 
fon without intereft, as abovementioned: the cafe is the fame. Chande's- 
w as a has briefly faid, fhould the father be unable to pay the debt, it mufl 
be difcharged by his fon, or, on failure of fons by his grandfon. 

The fon does not know, that his father had contracted a debt from that 
man s or he knows it, but conceals his knowledge j in thefe cafes “ it mufl 
be declared by witneflesit muft be eftablifhed by the evidence of wit* 
nefles. But on the reading approved by Misra (facfhi bhdvitam inftead of 
fdcfhi bhdjhitam) the literal fenfe is “ proved by witnefles.” 

The father, who contracted the debt, being abfent, or dead, or addicted 
to gaming, to frequentation of harlots and the like, or (under the fuggeflion of 
the particle V or” taken in a large fenfe') afflicted with an incurable diftemper 

# Amkra Sinha, on words with many fcrifes* 
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oflike, or degraded, his debts muft be paid by'his fon-, pr r on failure 
©f'him, by his Ton’s Ton; but, if difputed, the debt muft be proved by oral 
or other fujficient teftimony. 

The Dtpacailed, 

The word “ witneffes,” Handing th the text, is fuppofed in the Dipacall- 
cn to intend alfo written evidence and the like. Here the debt has 
remained undifcharged in confequence of degradation, becaufe the degraded 
pcrfon held not the patrimony j not becaufe he is equally incapable of pay¬ 
ing debts as of performing religious rites. It muft be paid by his fon to 
refcue him from a region of torment. But according to Raghunand an a 
and others, an outcaft is only incapable of property, fo long as he be averf? 
from the necejfary penance. 

Must a debt, contracted by a man who has no affets, be paid after his 
death by his fon or grandfon ? On this queftion it is faid, even in fuch a 
cafe the debt contracted by him ought to be paid by his fon, or, on failure 
of fons, by the grandfon; for, commenting on the following text, it is 
faid in the Dipacalicd , the fon, who is capable of inheriting the eftate, not 
being blind norotherwife difqualified, but who has not received affets left 
by the father, :s meant; not one who has taken the father’s eftate, for he 
is fuggcfted by the expreflion, “ who has received the eftate:” and it is 
mentioned in the Mitdcjlmra , that the fon or grandfon may be compelled to 
pay the debt, even if no affets have been received: and it is ftated in the 
Retndcara, that a fon capable of inheriting the paternal eftate, not being 
blind or otherwife difqualified, is here defigned, not one who has received 

affets left by the father; for he is fuggefted by the expreflion, “ who has 
.received the eftate.” 

f 

CLXXI. 

Ya jnyawalcya :—He, who has received the eftate of a pro- 
pri^tor leaving no fon capable, of bujinefs , muft pay the debts 
of the eftate, or, on failure of him, the perfon who takes the 

wife of the deceafed; but not the fon, whole father’s affets are 
held by another. 
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; The order* in which perfons are liable for debts, is therefore as follows.* 
in the firft place the debtor himfelf; on failure of him, his fon competent 
to inherit and manage the eft ate ; on failure of fuch, the fon’s fon; if there 
be no fuch grandfon , the great grandfon, wife, uncle or other heir, 
•who has fucceeded ter the eftate, or the brother or other guardian of it j 
ihould there be no fuch perfon, he, who has taken the widow; if there be 
none fuch, a fon incompetent to inherit or to manage the ejlate . So the 
Chintameni, Retndcara , Dipacalicd and the reft. However the obligation 
on an incompetent grandfon to pay the debt is not noticed in thofe works un¬ 
der this head. This point fhall be difculfed. On failure of him, the great 
grandfon or remoter defeendant, who has not received property left by his 
anceftor, may pay the debt if he be willing, but not otherwife. Such is 
our opinion. It fhould be affirmed, fince it is pofitively faid in the Dipa~ 
calicdt * uncles and other kinfmen, capable of taking the heritage of one 
who leaves no iflue, mujl pay the debt .* 




That the debtor is bound to pay the debt appears from many texts 
(CLXVI 2 &c.); that, on failure of him, his fon, if competent, mujl 
pay the debt , appears from the latter part of the text quoted (CLXVI 2) 
andfrom other texts ; on failure of him, the fon’s fon if competent (CLXX); 
on failure of him, the great grandfon or other reprefentative who has received 
aflets (CLXXI): and the text Ya'jnyawalcya juft cited is thus explain¬ 
ed: of a debtor, who leaves no competent fon but had aflets for the payment 
of his debts, he, who fucceeds to the eftate, muft pay the debts. On failure 
of- him, the perfon who has taken the widow : and not, if either of thofe 
be amendble , a fon, while the aflets are held by another, or when the aflets 
left by his father have been transferred from him to another. How can the 
aflets be held by another notwithftanding the exiftence of a fon ? The fon 
may be difqualified, having been born blind, deaf, or the like; hr he may 
be incompetent by reafon of difeafe, minority or the like: and the author 
of the Mitacjhara remarks, that the aflets may be held by another notwith¬ 
ftanding the exiftence of a vicious fon (Book V, v. CCCXVI). 

The text is read, putro ndnyairitadravyah, not the fon, whofe father's af- 
fets are held by another, inftead of putro nanyairitadravyah, the fon, whofe 

father's 






father's a Sets arc not held by any other; if the aflets be held by another, 
although the fon be living, that fon is not liable for the payment of his fa¬ 
ther s debts. It is Hated in the Retnacara, that this part of the fentence is 
connected with the phrafe “ muft pay the debt;” the conftrudtion therefore 
is, the fon fliall not be compelled to pay the debt while the aflets are held by 
another. Such is the intention of that glofs. 

Ie no perfon have taken the widow, the incompetent fon muft: pay the 
debt. 

CLXXII. 

Nareda:—Of the fucceflor to the eftate, the guardian of 
the widow, and the fon not competent to the management of 
affairs, he, who takes the aflets, becomes liable for the 
debts ; the fon, though incompetent , muft pay the debt if there 
be no guardian of the widow, nor a fuccelfor to the eftate; 
and the perfon, who took the widow, if there be no fuc- 
ceflor to the eftate, nor competent fon. 

This text may be thus interpreted; whoever takes the aflets, whether he 
be the regular fucceffor to the eftate, guardian of the wife, or fon of the de- 
ceafed but incompetent to the management of affairs , is fucceffor to the eftate 
and muftpay the debts. It is fo expounded in the Retnacara and other works. 
Its objedt has been already ftated. If there be no guardian of the widow 
&c.;” if no perfon have the care of the widow or of the eftate; if none 
take the widow or the eftate; the fon, that is, the incompetent fon, muft 
pay the debt. This, however, intends only a cafe where he may be juftly 
liable, namely a cafe of incompetency arifing from minority or the like ; 
for no one has faid, that a fon born blind, or otherwife excluded from 
inheritance, fliall pay the debts. “ And the guardian of the widow 
Ihould there be no fucceffor to the eftate, nor competent fon, the guardian 
of the widow is liable for the debts. The objedt of this has alfo been al¬ 
ready explained. 

We hold, that great grandfons are only liable for the payment of debts, if 

. willing 
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willing to pay them; under the rule of Vishnu (CLXVIII). According t<5 
the Dipacalicd, they may be liable for the debts, under the text of Yaj- 
nyawalcya (CLXXI). Still, however, that portion of <the text of 
Ya"jnY awalcya, which is there adduced, muft be reftridted to the,cafe 
of a confenting defendant; for it has the fame import with the rule of 
Vishnu (CLXVIII). 

Should a man leave both a competent fon, and a fucceffor to his eftate} 
by whom fhall his debt be paid ? Let it not be anfwered, if a compe¬ 
tent fon be living, there can be no other fucceffor to the eftate. If that fon 
live in the houfe of his maternal grandfather, in confequence of the partiality 
of that grandfire, or in confequence of the grandfire’s being childlefs } and. 
the father live as a coparcener with his own brothers and the reft; when the 
father dies, that fon may poflibly not take the trouble of obtaining his heri¬ 
tage. Or a lifter lives in his father’s houfe; and the fon, through natural 
affe&ion, has not taken the eftate. In fuch cafes there may be another fuc¬ 
ceffor to the eftate, although a fon be left. Nor Ihould it be obje6led, that 
in fuch a cafe the competent fon is firft liable for the debts, as already pro¬ 
pounded. It would be unreafonable, that the fucceffor to the eftate Ihould 
not be firft liable for the debts. That whole argument is wrong, for 
Catya'yan a declares the fucceffor to the eftate liable for the debts only 
in the cafe where the fon is incompetent. 

CLXXIII. 

Ca'tyayana:—The judge ftiall compel a fon to pay the 
debt of his father, provided he be involved in no diftrefs, 
be capable of property, and liable to bear the burden; 
but in no other cafe fhall he compel the fon to pay his 
father’s debt: 

2 . If the fon be affli£ted with difeafe, or under the age fit 
for bufinefs , and another perfon be found to have taken the 
afiets, the judge muft enforce payment from him; or, on 
failure of fuch perfons, from one, who has taken the 
widow. 

4 A Not 
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Not driven to a foreign country by the oppreflion of the king or 
like, is implied in the phrafe, “ involved in no diftrefs.” “ Capable 
of property not born blind, deaf, or the like. « Liable to bear 
the burden;” not a minor or the like. If there be fuch a fon, him the 
judge fhall compel to pay the debt. But if the fon be affixed with dif- 
eafe, or be an infant; or if he be involved in diftrefs, or blind from his birth, 
and fo forth; and if another perfon be found to have received the aflets, 
from that perfon alone lhall the judge enforce payment: if there be none 
fuch, from the perfon who has taken the widow. Such is the fenfeof the 
text. Here “ afflidled with difeafe”is merely an inftance. Therefore, 
Ihould a man die childlefs, the fame rule fhould be adduced. 

CLXXIV. 

Vrihaspati:—The facceffor to the eftate is liable for the 
debt, if the fon be involved in diftrefs; but the perfon, 
who takes the widow, fhall be liable for the debt, on fai¬ 
lure of fueceffors to the eftate. 

The fenfe of the text is obvious. Let it not be objeaed*, as inconfiftent 
with reafon, that, on this conftruaion, one would take the aftets of the de- 
ccafed, and another pay his debts. Inconfiftency with reafon may not be 
objefted to that, in which fages and authors concur. In faft, when there is 
a competent fon, no other can be the legal fucceffor to the eftate. In the cafe 
ftated, why does he not obtain his own father’s eftate from his uncleand copar¬ 
cener ? If he voluntarily yield it to his uncle, that uncle is not the fuccef¬ 
for to the eftate of the dcccafed, but the occupant of property given by the 
fon. It is the fame in the fuppofed cafe of a lifter. Confequently there is 
no occafton for a fpecial text on this point; the fon muft pay the debts in 
confequence of his own voluntary aft. But if the uncles or the reft forci¬ 
bly withhold the aftets, the king lhall compel the delivery. If, through a- 
ny accident, that cannot be done, he muft enforce payment from the uncle 
and the reft; for the affets of the father make the holder of thm liable for 
the payment of his debts. 


• The author refumes the argument interrupted by the quotation of the texts clxxiii and clxxiv. 

Consequently 







Consequently the intention of the texts of YA'jNYAWALCYAand 
the reft is this $ after the deceafe of the debtor, if he left no aflets, or if 
there be aflets which have devolved on the fon, the debt muft in either cafe 
be paid by the fon, agreeably to the order of payment propounded by N/T- 
reoa (CLXIX). If there be no fon, it muft be paid by the fon’s fon ; 
and here alfo the order of payment propounded by Nareda muft be 
aflumed from parity of reafoning. If there be neither a fon nor a fon s 
fon, or if there be a fon or grandfon, to whom the aflets have not de- 
fcended, but are held by fome other perfon, the debt muft be paid by 
him who has received the aflets; on failure of fuch, by him who has 
taken the widow j or, on failure of him, by the fon or grandfon , who 
was competent to take the heritage. But an incompetent grandfon is not 
liable for the payment of debts, any more than an incompetent fon. 

The text of Ya’jnyawalcya is read putro'nanyasritadravyah , the fon, 
whofe father's aflets are not held by another: and that reading is approved 
by Misra and Vijnya"ne"swara. Under the expreflion, “ whofe father's 
aflets are not held by another,” may be underftood one, who has taken his 
father’s aflets, as well as one, whofe father had no aflets. The difference 
between the two interpretations confifts in this; if a fon, through generofity 
or the like, do not exadl his father’s property from his uncles and the reft, 
he muft pay the debt according to one opinion , and need not pay it according to 
the other , as is evident. The preferable interpretation may be determined 
by the wife; but ultimately one only can be admitted. 

Or, if a folvent perfon contrafl a debt and die, and his fon be a minor ot 
be gone to a foreign country, and his uncle or other kinfman , or fome ftran- 
ger, through tendemefs for that fon, take care of the eftate, fuch perfbft 
alone may be underftood from the expreflions, “ he who has received the ef* 
tate of a proprietor,” “ the fucceflbr to the eftate,” and “ a perfon 
who has taken the aflets.” As the guardian recovers money due from 
others to the eftate, fo muft he pay the debts out of the eftate. But if 
there be no aflets, or if no fuch perfon take care of the eftate, the perfon, 
who has taken the widow, muft difeharge the debt. If no widow be left, 
or if a widow furvive but no perfon take the guardianfhip ofhtt, the 

fon 

> 
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Ton or the fon’s foil, in order, fhould pay the debt, acquiring fuftds by 
any pra&icable means. If there be neither fon nor grandfon, and 
if no perfon take the widow, or if no widow furvive, and if the great 
grandfon or remoter defcendant, or the brother or other collateral relation, 
take the property left by the deceafed, he fhould difcharge the debt. Such 
is the fenfe of the text of Ya”jnyawaicya. Accordingly it is faid in the 
Dipacalica, the uncles or other collateral heirs of the deceafed who leaves pro¬ 
perty. This fhould be admitted as an accurate interpretation . Both are 
fuggefted by the ambiguous terms of the texts. 

All authors concur in opinion, that a fon, being blind or deaf from his 
birth or the like, fhall on no account be liable for the payment of debts. 
But, according to the Dipacalica, the debt fhould be paid by an incompe¬ 
tent fon, if no perfon have taken the widow. The word “ incompe¬ 
tent” intends fuch difqualification as is ftated by Ca'tya'yana, difeafe 
and the like (CLXXIII). But the author of the Mitacjhard ftates two 
cafes: a fon, grandfon, or any other perfon, who has taken the afTets, 
muft difcharge the debt; on failure of fuch, he, who has taken the widow; 
on failure of him, any fon not born blind or the like ; and on failure of him, 
the great grandfon or other reprefentative who takes the heritage : they are 
again mentioned to fhow the pofitive obligation of paying debts then only, 
when they have received afTets. Or the perfon, who takes the widow, that 
is, who takes a widow falling under the fourth defeription of women wil¬ 
fully libidinous, or the firft of twice married women, * becomes liable to 
the payment of debts on failure of fucceflors to the eflate; if there be no 
fuch perfon, the fon, who would have been competent to receive the heri¬ 
tage, not being blind from his birth or the like ; on failure of him, any per¬ 
fon who has taken the widow mujlpay the debt, under the text of Na'red a 

(ccxxri). 

These rules of decifion fhall be fucceflively difeuffed. In the firft place, 
if the father die, or refide abroad or the like, the competent fon is liable for 
the payment of his debts. Natural deceafe, and civildetnife or retirement in 

t v. CCXX and Book IV, v, CLVIII 2 & 8. 
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,he order of devotion, ore fimilar. Concerning abfence in a foreign conn* 
try, the rule of Vishnu above cited (CLXVIII) propounds a diftinaion. 

CLXXV. 

Naked a:— The father, or, if the family be undivided, the 
uncle or the elder brother, having travelled to a foreign 
country, the fon {hall not be forced to dtfcharge the debt, 
until twenty years have elapfed. 

Here the mention of “ uncle or elder brother” intends the payment of 
debts contracted by them ; and that muft be underftood in the order above- ^ 
mentioned, when there is any fufficient caufe, fuch as the uncle or brother 
leaving no fon. Its further application will be mentioned. The particle 
“ or,” repeated in the text, is indefinite, comprehending all perfons holding 

afl'ets of the debtor. 


CLXXVI* 

C at y ay an A : —IF the father be at home, but affiitted with 
a chronick diforder, though not without hope of recovery , or 
live in a foreign land, but expected in time to return , his debt 
lhall be paid by his fons after a lapfe of twenty years* 


“ Twenty years;” after a lapfe of twenty years, for the text coincides 
with that of Nareda (CLXXV). And this muft be underftood when the 
cure of the difeafe is poflible, or when the return of the abfent parent may be 
expeded. But, when the diftemper is deemed incurable, or the return of the 
abfent parent is ineradicable, the fon fhall pay the debt of his father, though 

living, as if he were dead. The creditor need not wait twenty years. 

The Retndcara. 


Or the exprejjion ufed in the text, “ if the father be at home, may Jignify , 
if he be living; that is, if it be afcertained, that he is alive. Hence, if no 
intelligence be received, during twelve years, concerning any man who has 
travelled to a foreign country, the law requires his fon to perform obfequies 
and the like, prefuming his death; if the fon did not then pay the debt until 

4 B .twenty 


( 286 ) 

twenty years had elapfed, that would be inconfiftent with common fenfe and 
with the reafon of the law. The following text of Ca"t ya'yana is autho¬ 
rity for this pofition. 

CLXXVII. 

Ca^tya'yana :—A creditor may enforce payment of fach 
debts from the fons of his debtors, who, though alive, are 
incurably difeafed, mad, or extremely aged, or have been 
very long in a foreign country, provided their Jons have a[Jets 
of the debtor. 

Both ‘‘difeafed” and “mad” are here mentioned by the fame rule by 
which two names for kine are ufed, the one in a generick fenfe, the other in a 
particular fenfe ; or to include infanity or intoxication arifing from the ufe of 
prugs or the like. ** Extremely aged j” incapacitated by old age for the ma¬ 
nagement of affairs. “ Very long in a foreign country,” and not expefted to 
return. “ Such” or of this kind j an epithet of debt intended to exclude 
debts contracted for fpirituous liquors and the like. This will be fubfequent- 
ly explained. Here, from the concurrence of the preceding text (CLXXVI) 
it appears, that the creditor need not wait twenty years ; for the expreffion 
** very long in a foreign country” would be fuperfluous, the fenfe would be the 
fame with the preceding text, and there would be a needlefs repetition. 

CLXXVIIL 

VrThaspati :•—A debt of the father being proved, it muft 
be difcharged by his fons, even in his lifetime, if he w r ere 
blind or deaf from his birth, or be degraded, infane, or afflift- 
ed \^ith a phthifis or leprofy, or other hopelefs diforder. 

“ Blind from his birth born blind: for the word jati fignifies both 
clafs and birth. “ Degraded” muft be underftood of one who is averfe from 
the neeejfary penance. “ Phthifis, or leprofy, or other diforderthis is 
illuftrative of any incurable difeafe. The Retnucard. 

“ Phthisis” or marafmus: when a father has been twenty years afflicted 
. with 





with anydifeafe whatfoever, his debt muft be difcharged by his fon; the 
amplified glofs *« phthifis, leprofy, or other incurable or hopelefs diforder,” 
would therefore be unmeaning j hence the interpretation fuggefted in the 
Retndcara , that in the cafe of phthifis or the like, the creditor need not wait 
twenty years, fhould be admitted. Va'chespati Misra and others con¬ 
cur in this expofition. But the Pdrijdia and Misra add, if the father, 
through indigence, be wholly unable to difcharge the debt, it muft be paid, 
even though the family be divided, by his fon who is able to difcharge 
it, or on failure of him, it is reafonable, that it Jloouldbe paid by his grandfon 
fo circuthftancedi Since the father being born blind was incapable of inheriting 
his own father’s eftate, and is unable to acquire property himfelf, he may 
be confidered almoft literally as moneylefs. 

“ Even though the family be divided;” even though his father be fepa- 
rated : the debt mujl be paid by a fon, whofe father is feparated from his own 
brothers and the reft. Or it may be explained, * by a fon who is feparated from 
his uncles and the reft;’ for no diftin&ion is exprefled. 

The firft cafe fhall be now confidered. 

CLXXIX. 

Vrihaspati:— A son, born before partition, has no claim 
bn the paternal eftate, nor a fon born after it, on the por¬ 
tion of his brother, whether in refpeft of property or 
debts; nor have they any claims on each other except to 
purification and an oblation of water, if either of them die.* 

A son, born before partition, has no concern with the debts contracted, or 
property acquired, by his father after partition; he is incapable of taking the 
eftate and paying the debts: and the fon, born after partition, has no concern 
with the portion of his brothers; that is, with the debts undertaken by his bro¬ 
thers, and the property received by them on partition. But all are qualified 
for purification and oblations of water. By this text fo explained it is curforily 
intimated, that a fon need not pay a debt contracted after partition. Still, 
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however, if the father be unable to difcharge the debt, and there be no fon 
in coparcenary with him able to difcharge it, that debt mull be paid by ano¬ 
ther fon, who is able to difcharge it, even though he be feparated from the 
family (CLXIX). But if there be no fon amenable for the debt , it mull be 
paid, even though the family be divided, by a grandfon who is competent to 
the inheritance and management of the ejlate. Although the text of Yaj nya- 
walcya, which direfts generally, that the debt fhould be difcharged by 
the fon or by the fon’s fon (CLXX), may be expounded as relating to a 
grandfon not feparated from his coheirs, Hill, if either the fon or grandfon, 
who are thus placed on a limilar footing, may be liable for the debts even 
after partition, is it not reafonable to affirm the fame in refpefl of the other ? 
That is actually exprefled in the Parijata ; “ it is reafonable” &c. and that 
part of the fentence relates to the grandfon. Thus may the law be concifely 
expounded. 

'Should the father die, or enter into an order of devotion, or belong 
abfent in a foreign country whence his return cannot be expended, or be af¬ 
flicted with a hopelefs diforder, or be blind from his birth, the debt mull 
be immediately difcharged by his fon competent to inherit and manage the ef- 
tate; but, if he be long abfent in a foreign land, whence his return may be 
expeCted and fo forth, it mull be paid after the lapfe of twenty years. If 
the father, having been born blind, was excluded from the patrimony, and 
the fon be capable of inheritance and be not feparated from his father, it 
mull be paid by that fon out of his own property. But, if fuch a father 
were nevcrthelefs able to acquire property, it mull be then paid out of the 
property acquired by him : this is demonllrably true. If there be two fons 
both able to difcharge the debts, and one be not feparated, and the other 
be feparated, it mull be paid by that fon only, who is able to difcharge the 
debts and lives in coparcenary (CLXXIX). It is the fame in the cafe of re¬ 
union after feparation , by parity of reafoning. But, if the fon, who lives in 
coparcenary, be unable to pay the debt, or if there be none fuch, the debt 
mull be paid by the fon able to difcharge it, even though he be feparated 
from the family ; on failure of him, by all the grandfons in the male line, 
who are able to difcharge it, not fingly by the fon of him who was born 
after partition. But, fhould the debtor have alfets, then, while he lives, it 

mull 
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xnuft be paid by his fon or grandfon out of his property only; after his death, 
his efft&s defeend, on failure of fons born after partition, to the other fons, 
or to all the grandfons of the male line, whofe fathers are deceafed; his debt 
mull therefore be paid by them, out of his aflets. In that cafe, fince they 
have received aflets, there is no difference between a fon and a grandfon. 
It is the fame alfo in refpedt of the great grandfon. On failure of lineal male 
defendants within the degree of great grandfon, the heritage devolves on the 
widow and fo forth; and the debts mull alfo be paid by, the widow or other 
heir in the order of fuccefion. But, if there be no aflets, the debt fhould ip 
the firft place be difeharged by the fon out of his own property, or, op failure 
of him, by all the grandfons of the male line j the great grandfons are under 
no neceflity of paying the debt, as has been already noticed. 

But, if there be a fon born after partition, and the father dip, and the fons. 
With whompartition was made, furvive,but thefon born after partition die leav¬ 
ing male iflue ; fince he, who was born after partition, was alone entitled to the 
heritage of his parent, his fon can alone claim the aflets; not the fons born before 
partition, nor their offspring: hence the debt fhall not be difeharged by them, 
but fhall be paid in fucceflion, or jointly, by the fon born after partition and by 
his fon, whether they have, or have not, aflets of the debtor. Yet, fhould they 
be unable to difeharge the debt, the rule of payment muft be underflood as before. 

But, fhould a fon, feparated from his father, make a partition with his 
own fons of the property acquired by hijnfelf, and, bringing the remainder of 
his eftate, live reunited with his father, and other fons be born to him; 
fhould his father die, and afterwards he alfo deceafe; his fons, as well thofe 
born before, as thofe bom after, partition, fhall equally fhare the property 
and pay the debts of their grandfather j but the fons born after partition fhall 
alone take the property and pay the debts of their father. Thus may the law 
be concifely ftated. This method fhould be followed in all cafes ; the fubjeft 
will be fully confidered under the title of inheritance. 

Since the text of Ya jnyawalcya (CLXX) does not exprefs, that the 
debt fall be paid in fucceflion by the fons or by theirfons, may it not be well af- 
ferted, that the debt mull be difeharged jointly by fops and grandfons j? No; 
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for Vr i hasp At I, ordaining that the debt fhall be paid without intereft by a 
grandfon, fhows a lefs' obligation on the grandfon than on the fon •, it is there¬ 
fore incongruous to affirm, that debts Jhould be paid jointly with the grand 
Accordingly the Mitacjhard expreffes, on failure of the father, the fon 
fay his debt ; on failure of fons, the grandfon. 


But the author of the Strtritifdra adds, a debt, contracted after partition by 
the fathe’r or kinfman on his own foie account, mufl: be paid by his fon and 
the reft, if he be long abfent in a foreign land : in this cafe only is the period 
tftwenty years preferred j not in the cafe of a debt con traded for the fupport 
of an undivided family or the like, for the parceners are alfo concerned in 
fuch a debt. They are equally bound with the fingle parcener, by whom they 
are fheltered. The precept is not grounded on a latent motive: hence, when 
payment is demanded in confequence only of the declaration or engagement of a 
fingle parcener, without any ojlenfible caufe for contrasting the debt, then 
only is a lapfe of time required by that precept; but a debt contracted for the 
fupport of the family muft be paid before that time elapfe, as ordained by 
another text of Yajnyawalcya. 


CLXXX. 

Yajnyawalcya :—If one of two or more parceners or undi¬ 
vided kinfmen contra£t a debt for the fupport of his fa¬ 
mily, and either die or be very long abfent abroad, the 
other parceners or joint-tenants lhall pay it. 

The creditor need not wait a fpccifick time; for there is no authority for 
fuch afuppofition : the time allowed folely concerns divided kinfmen. 

f Misra. 


“ Family” fignifies all the perfons entitled to maintenance. Since all 
the parceners are concerned in the debt, a lapfe of time is not required : the 
glofs fhould be fo interpreted from the preceding fentence. The meaning is, 
fince all partake of the benefit arifing from money borrowed by a fingle par¬ 
cener, all are bound for the debt. <c They are equally bound with the fingle 
parcener, by whom they are Sheltered a fingle parcener, contracting debts 

and 



and fo forth, fupports all the perfons entitled to maintenance: he is as it were 
their fcreen or umbrage, fheltering them from ardent didrefs. Confequently 
whatever is done by him, may bejudly confidered as the aCt of all 5 and all 
being legally bound for the debt, it is deemed a debt actually contracted by 
thofe among them; who are forthcoming: it is therefore improper to require 
a lapfe of time. 


Must not the literal fenfe of the text be preferved, even though it be in- 
confident with the reafon of the law j elle a fin would be committed by de¬ 
viating from the precepts offages? This pofition may therefore be thus re¬ 
conciled : when a fin is dated in deviating from the precepts of fagcs, that 
intends a precept, the grounds of which are not apparent; but this is a pre¬ 
cept of demondrable law founded on reafoning: fuch is the notion adopted in 
the Smntifdra * 

“ Hence, whCn payment is demanded &c.payment mud be made ini 
confequence of an engagement common to all the parceners; the creditors 
may have lent the money to any one of them ; it was not neceflary, that fuch 
an engagement fhould be exprefsly declared when the debt was contracted : 
fuch is the fenfe of the glofs. Or that glofs may be thus interpreted : payment 
mud be made in confequence of one, that is a fingle, declaration or text of 
fages, or in other words a text independent of reafoning, fuch as the following 
text; even without a caufe of payment arifing from the joint receipt of the loan, 
that is, without the payer’s having been concerned in the receipt of the loan, 
or having enjoyed the benefit of\t or the like, payment mud be made j fo in¬ 
terpreted by reference to the preceding phrafe. In the lad cafe only is a lapfe 
of time required by the texts of fagesi But a debt, contracted for the fup- 
port of the family, excluded from the purport of the preceding text, mud be 
paid before the lapfe of twenty years. This the commentator alfo notices. 


“ Parceners or joint tenants” (CLXXX) j heirs, fuch as brothers and 
the reft. “ For there is no authority &c. j” for there is no expreflion in this 
text denoting, that the creditor fhould wait the lapfe of time, nor does the 
reafon of the law fugged it. It fhould not be objected, that a period of fufi 
penfion nizy be deduced from the concurrence of the text above cited (CLXXV). 

Since 
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Since it is proved from the reafon of the law, that no delay fhould be allowed 
to Tons and the reft living in coparcenary, there is no difficulty in reftridting the 
text of Na~r e d a to fons and others with whom partition has been made. 
Such is the notion adopted in the Smriti/qra: and that is proper ; for, imme¬ 
diately after the text cited, Na'seda thus proceeds, 

CLXXXI. 

NA'REtiA:—A debt contracted before partition by an uncle, 
or a brother, or a mother, for the fupport of the family, 
all the parceners or joint-tenants fhall difcharge. * 

If it were intended, that an interval of fufpenfion fhould alfo be underftood 
in this cafe, the enunciation of the prefent text would be vain; for that fenfe was 
already conveyed by the preceding text (CLXXV). It is therefore evident, 
that the three texts of Nareda relate to diftindt fubje&s, as follows : a fa¬ 
ther being dead, his fons fhall difcharge his debt (CLXIX) j a debt mufl be 
paid, after the lapfe of twenty years (CLXXV); a debt, contracted before 
partition by a father or kinfman for the fupport of the family, muft be imme - 
diately paid (CLXXXI). This text, expreffing “ before partition” as well 
as “ for the fupport of the family,” cannot have the fame import with that, 
which prefcribes a time. But the firft text (CLXIX) relates to a debt contract¬ 
ed by the father on his own foie account i in that cafe only is a lapfe of time 
required. 

But, fays Misra, Chande'swara holds, that a debt contracted before 
partition by a father or kinfman, who travels to a foreign land whence his re¬ 
turn may be expedfced, muft be paid by his fon or other parcener, after waiting 
twenty years. This however has been haftily faid; for, in fadt, Chande^s- 
wara had declared in his own work, ‘ if that father were fo circumftanced as 
to be incapable of participating in the patrimony , and his fon be not feparate 
in regard to property, his debt muft be paid by tbe fon; but if the father, 
though he be fo circumftanced, have any feveral property, it fhall be difcharg- 
ed by him alone. Yet, if the father be wholly unable, and the fon be able, 
to difcharge the debt, it fhall be paid by the fon.’ Here the expreffion, u fo 
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“ circumftanced as to be incapable of participating in the patrimony defcnbes 
the father as indigent in confequence of his exclufion from the patrimony. 

“ Not feparated in regard to property” relates to the fonj it figmfies refiding to¬ 
gether and partaking of the fame food : the confequence is, that, if the father 
any how acquired wealth, it would be joint property. Such a father therefore 
contracts a debt for the fupport of his own family, and travels on account of 
his affairs to a foreign country, but his return may be expedted; in fuch a 
cafe muft his debt be paid by his fon ? And mull it be paid after the lapfe 
of twenty years, or within that period ? On thefe queftions the rule for¬ 
merly mentioned muft be adduced ; for no diftindtion has been ftated. Confe- 
quently it fhall only be paid after the lapfe of twenty years; 

Since no time is fpecified in the text of Vrihaspati (CLXXVIII), 
fhould not the debt of a man blind from his birth or the like be paid without 
waiting a lapfe of time ? However the law may be in that cafe, ftill, when a 
father is afflidted with a fever or fimilar diforder, and his fon is not feparated in 
regard to property, it appears from parity of reafoning, that the debt fhall on¬ 
ly be paid by his fon after a lapfe of twenty years; without diftinguifhing 
whether it were contradted for the fupport of his family, or for the borrower s 
own ufe. Such appears to be Chandeswar a’s notion. 

On this we remark, that, although no limitation have been exprelfed, there 
is no difficulty in reftridting the text (CLXXV) to debts, which have been 
contradted on the borrower’s foie account; for, as it does not exprefs a debt 
contradted on his foie account, fo likewife it does not exprefs a debt contradted 
for the fupport of the family. However, even in that cafe it muft be fuppof. 
ed, that payment cannot be expedted from the debtor himfelf within ten or fif¬ 
teen days. In fadt it muft only then be paid, when the burden devolves on the 
fon. That virtually is the meaning. 

Vr ih aspati propounds a fpecial rule in refpedt of undivided parceners. 

CLXXXII. 

VrThaspati A debt, contra&ed by the father afting for 
his coheirs, (hall be all paid by the fon, if the father have 
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been long abroad; but, if the father die, the fan fhall pay 
only the fhare of his father, and never that of another 
debtor. 

Five brothers .live together and partake of the fame food ; one, aCting 
for all, contracts a debt on his own judgment, or with the confcnt of all, 
for the fupport of the family, and afterwards travels to a foreign country; 
the other brothers are alive and incompetent to the management of affairs , 
or they are not living; and the abfent brother has, or has not, made a par¬ 
tition with his brethren : in fuch a cafe that debt mull be paid by his fon 
out of the common flock j on failure of that, out of his proportionate fhare ; 
or, on failure of that again, out of his own feveral property. 

“ A debt corn rafted by one aCting for his coheirs fince all are equal¬ 
ly bound for that debt. Or it may be literally interpreted , contracted by one 
of the coheirs fervirrg as umbrage to fcreen the others from ardent dijlrefs. 
Payment by the fon is ordained, provided the father be living j but, if he 
die, the fon fhall only pay the fhare of his father and not the fhares of his 
Uncles and the refl. The meaning is this : while he lives, the acts done 
by his fon are in a manner done by the father himfelf; hence payment then 
made is on the part of the hither: confequently the debt contracted by the 
father alone is Virtually paid by him alone, and a contribution of fhares 
is not therefore proper in that cafe. But, when the father is deceafed, 
the debt contracted by him, for the fupport of his own brothers and the refl, 
fhould,on failure of him who actually contrafled the debt, be paid by thofe 
only, for the fupport of whom it was contracted: this is clearly fettled. That 
proportion of the debt, which was contracted by the father for the mainte¬ 
nance of hjs own immediate dependants, mull be paid by his fon; not the 
ihares of the refl: he is exonerated by the fage, becaufe the burden had 
not yet devolved on the fon, at the time when the debt was contracted. 

In the Vivada Chintameni the text is read pitrarnam , the debt of his fa¬ 
ther, inflead of pitranfam, the fhare of his father. If that reading be au- 
then tick, it may (till be expounded, the fhare of the father in the debt . 

■ 

CLXXXIII. 
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CLXXXIII. 

Na'reda:— Any one furviving parcener may be compelled 
to pay another’s fnarc of a debt contra&ed by joint-tenants; 
but, if they be dead, the fon of one is not liable to pay the 
debt of another. 


*'* Joint-tenants / 1 undivided kinfmen: and this mull be underftood 
of a cafe where the debt was contracted for the fupport of the family. If 
it were contracted for the borrower’s foie ufe, the whole debt muft be paid 
by his fon alone, as is juft. The reafon of the law proves this j but to 
ftatc it at large would unneceffarily fvvell the work. 

But the author of the Reinacara thu$ expounds the text of Vr ih aspat* 
(CLXXII); a debt of the father, for which he was bound together with 
another, jointly and feverally, ftiall be all paid by the fon, both the fhare of 
the father and the fhare of the joint-debtor, if the father have been long abroad, 
and the other joint-debtor cannot be found } but, if the father die, the fon ftiall 
only pay the {hare of his father. The fame author thus interprets the text of 
Na'reda (CLXXXIII); any one furviver may be compelled to pay the whole 
debt, which was contracted by perfotis jointly and feverally bound j but, if 
all the joint-debtors die, their fons ftiall pay their proportionate {hares of the 
debt: no one fhall be liable to pay the whole. He confiders both thefe 
texts as relating to a fubjeCt ftmilar to that of partnerlhip in commerce. 

Here it fliould be remarked, that, if one of five brothers die, but leave 
a fon, from parity of reafoning that fon may be impleaded like one of the 
brothers j this expofition feems reafonable to fuch men as we are. Here 
* die’ intends alfo civil death; for religious mendicity is fimilar to natu¬ 
ral death. A degraded man, who is averfe from the requifite penance, is 
alfo in effeCt fimilar to one naturally deceafed. 


CLXXXIV. 

Catya'yana:— -Among perfons jointly and feverally bound 
for a debt , whoever is found, may be compelled to pay 

) that debt ; the fon olf one long abfent abroad may be com- 

, pelled 


pelted to pay the whole debt, but the fon of one deceafed 
need only pay his father’s lhare. 

Of perfons contrasting a debt, for which they are jointly and Severally 
bound, if one alone be found, he may be compelled to pay the whole 
debt; or if a fon, whofe father has been long abfent abroad, be found, 
he alfo may be compelled to pay the whole; but if a fon, whofe 
father is dead, be found, he can only be compelled to pay his father’s (hare, 
and not the whole film. 

CLXXXV* 

Vishnu:— A debt, contracted jointly and Jeverally by parce¬ 
ners, fhall be paid by any one of them, who is prefent 
and amenable ; and fo fhall the debt of the father, by any 
one of the brothers before partition; but, after partition they 
fhall feverally pay according to their fhares of the inhe¬ 
ritance. 

A debt, contrasted by parceners or by perfons jointly and feverally bound, 
mud be paid by any one of them, who is forthcoming ; and fo mud the 
debt of the father by any one of the undivided brethren, who is forthcoming ; 
but brothers who have made a partition, fhall pay their proportionate (hares. 
The textsof Catya'yana and Vishnu are thus expounded by the author 
of the Retnacara. He confiders the text of Ca'tya'yana, and part of the 
text of Vishnu, as relating to a fubjeSt (imilar to that of partnerdiip in com¬ 
merce. The fubjeSt of partnerdiip in commerce may be thus exemplified : 
f<>ur traders, feverally fublcribing their names to the fame written inftru- 
ment, ^vith one accord contrast a debt for the purpofe of traffick : in like 
manner four prieds may contrast fuch a debt for the Support of their families 
or the like. The commentator confiders the lad half of the text of Vishnu 
as relating to the payment of their father’s, debt by brothers. 

Both thefe texts may alfo be expounded as relating to debts contrasted 
by undivided brethren, like the text of Na reda and Vrihaspati. In 
their refult both interpretations of the text *are accurate. The texts of 
• Catya'yana 
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Ca ; tya'yana and Vr ihaspati ate obvioufly applicable to fubjedls fimii 
Jar to that of partnerftiip in trade ; for they literally exprefs “ a debt con- 
trafted under the fame fhade,” and “ among perfons fheltered by the 
fame fhade.’* The text of Vishnu is obvioufly applicable to undivided 
brethren, fince it expreffes, “ a debt contraded by parceners.” 

Ip five brothers have the lame abode, and partake of the fame food; and 
one then contracts a debt for the fupport of the family, with the affentof 
the reft, or from his own judgment, and dies or travels to a foreign land ; 
afterwards all the furvivers make a partition, and by accident become poor, 
but are fubfequently enriched by wealth which they themfelves acquire: 
in fuch a cafe, who fhall pay that debt ? out of what property ? 

CLXXXVI. 

Menu-.—If the debtor be dead, and if the money borrowed 
was expended for the ufe of his family, it muft be paid 
by that family, divided or undivided, out of their own 
eftate. 

i 

“ Dead” is illuftrative of civil death and the like . “ Out of their owri 
eftate j” hence, if any one of the heirs, though they be feparate from each 
other, contrad a debt for the fupport of perfons whom all the heirs are 
obliged to maintain, and die or be unable to difcharge the debt, it muft be 
paid by all the heirs. 

The Retnacara* 

It is ftated in this glofs, that partition had been made before the debt was 
con traded; there is this difference between the glofs and the cafe fuppofed. 
But in fad both are right. Accordingly Cullucabhatta fays, if he, 
who contraded the debt, be dead, and the money were expended for the 
fupport of the families of all the brethren, as well divided as undivided, that 
debt muft be paid by the divided and undivided brethren out of their own 
property. 

If that debtor be living, he muft pay the debt out of the joint eftate of all 
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the brethren; or if it be true, that they have no affets, he muft pay it out 
of his own property. Should anyone of them die leaving no fon, what 
would follow ? Since the word “ fhare ” does not occur in the text of Me¬ 
nu, the whole debt muft be paid by the furvivers\ this is a fettled rule. It 
appears, that the whole debt lhall be paid by the furvivers, out of the ef- 
tate of the deceafed; or, on failure of that, out of their own property. 
But it mull not be deemed inconfiftent with reafon, that a debt, contracted 
by one brother for the maintenance of divided brethren, Ihould be paid by 
another brother out of his own property; for it is limilar to the cafe, 
where a debt, contracted by one of the affociated traders, mud be paid by 
another. In this cafe, the creditor need not wait twenty years, as has been 
already mentioned. It is thus declared by Vr ihaspati and other fages, 
that the fon mult pay the debt of his father : Catya'yana diftinguilhes 
fons. 


CLXXXVII. 

Ca'tya'yana :—On the death of a father, his debt {hall in no 
cafe be paid by his fons incapable from nonage of con¬ 
ducing their own affairs; but at their full age of fifteen 
years, they (hall pay it in proportion to their {hares ; 
otherwife they {hall dwell hereafter in a region of horrour. 

The father’s debt mull be underllood. “ By his fons incapable from non¬ 
age of conducting their own affairs ;”by infants unable to difcharge the debt. 
Such in effeCt is the fenfe. Confequently, if it can be paid by any perfons du¬ 
ring minority, it mull be paid even during their minority : but how could it 
be paid during infancy and total incapacity ? “ At their full ageat the age 
when they are able to pay . Asa lhare of the father’s heritage is received 
by a fon, whofe father was joint-tenant with his own brothers and the reft, 
but who is himfelf feparate, fo muft a proportionate fhare of his debt be 
paid by that fon. But, if his father were feparate from his own brothers 
and the reft, or if he had no brothers, the whole debt contracted by 
him muft be paid by the fon. To explain thefe and fimilar diflinCtions laws 
have been propounded. This text of Ca'tya'y an a is intended to Ihow, 
that thofe, whom former texts have declared liable to the payment of debts, 

muft 


mull pay them at their full age. Confequently “ father” is here illuftrative 
of a general fenfe. How fhould a debt, though contracted by the party him- 
felf, be paid during a period of difability ? But a debt, contracted by his fa¬ 
ther and the reft, is Hill more diftant. 

“ Otherwise, ” if they do not pay it at their full age, the fonsand the 
reft fhall dwell hereafter in a region of horrour. It appears therefore, that 
fons and the reft are politively bound to pay fuch debts. Na'reda declares 
the fameneceffity, 

CLXXXVIII. 

Nareda :—Even though he be independent, a fon incapa¬ 
ble from nonage of conducing his afFairs is not immediately 
liable for debts. 

The fame : —Fathers defire male offspring for their own 
fake, refolding, “ this fon will redeem me from every 
debt whatfoever due to fuperiour and inferiour beings 

2. Therefore a fon, begotten by him, fhould relinquilh his 
own property and afliduoufly redeem his father from debt, 
left he fall to a region of torment. 

3. If a devout man, or one who maintained a facrificial 
fire, die a debtor, all the merit of his devout aufterities, or 
of his perpetual fire, fhall belong to his creditors. 

* f Independent;” feparate. It is confequently intimated, that there 
is no other perfon, fuch as undivided brothers and the reft, amenable for the 
payment of that debt. He, who has neither father nor mother, is deemed 
independent, as will be mentioned. Hence a minor Ion is bound to pay the 
debt; but in that cafe only a delay is allowed by Nareda. Such is the 
import of the text. 

“ Whatsoever ” relates to the “ debts due to fuperiour and inferiour 

beings.” 
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* 

beings.” What is due to deities, holy fages and progenitors, is a debt due 
to fuperiour beings; debts due to men are due to inferiour beings. But 
Helayudha, confidering this as folely relating to debts due to human 
beings, expounds the terms, degrading debts due to creditors. In the Ret- 
rtacara it is remarked, that they are degrading by reafon of the extreme fin 
confequent to debts undifcharged. 

But Misra cites the text of Catyayana (Book III, Chapter IV, 
v. XV): it is therefore his opinion, that an independent fon, or one who 
has neither father nor mother and is not under the age of fixteen years, is 
liable for the payment of debts. It may be here noticed incidentally, that 
“ until his fixteenth year,” fignifies to the nearef\\m\t of his fixteenth year s 
confequently he is a minor until the clofe of his fifteenth year. The con- 
ftru&ion of the text is this; * an adolefcent is alfo called a minor.’ But 
Jlrittly the term (pogenda) is applicable only to a child under the age of ten 
years, agreeably to the text cited by Sri'dharaswa'mk 


Infancy extends to the fifth year, childhood is limited to 
the tenth; adolefcence continues to the fixteenth year, 
when puberty commences .* 


Under eight years,” or before the commencement of his eighth year, 
he is an infant (sisu) : and he alfo is a minor, but diftinguilhed from an ado¬ 
lefcent. Another is alfo diftinguilhed, calleda young infant (cumdra) to the 
commencement of his fifth year; agreeably to the fame text cited by Raghu- 
nandan a, “ infancy extends to the fifth year.” The ufe of this diftinc- 
tion regards penance or expiation and the like. But here minority muft be 
taken to the end of the fifteenth year; and this muft be underftood of a com¬ 
putation by vulgar or fdvana time, from the day of his birth. Afterwards he 
is adult or competent to affairs, as is exprefsly declared by Ca'tya yana. 
But a certain author has remarked, that, if a youth become converfant with 


« l Th a di f;f ioasmay * thusrecapitulated: 

feventh /ear ^ “ “*”« * ‘ he ° fh ” 

end of his ninth, year - and his ,a i r he is called a hoy (pogenda) from his fifth, to the 

' 1 ' ■ " d h " the tenth, to the end of the hfeenth. 


affairs 






<SL 

( 301 ) 

affairs before that age, in confequence of aufpicious fortune merited in a for¬ 
mer exiftence, or if a youth remain unacquainted with affairs beyond that age, 
through ill aufpices, both thefe fhould be confidered accordingly as adult or 
as under age. But fages have mentioned an age, near to which puberty 
may be expected. 

From all this detail it appears, that the fon fha ilalfo dwell hereafter in 
a region of horrour, if he do not redeem his father from debt. 

CLXXXIX. 

VrThaspati: —A housekeeper fhall difcharge a debt con- 
traaed by his uncle, brother, fon, wife, fervant, pupil, or 
dependants, for the fupport of the family during his ab- 
fence. 

It is here implied, that a debt, contracted even by others for the fupport 
of the family, muff be difcharged by the houfekeeper. 

The Retnacara. 

Thu meaning therefore Is, that, fince the terms conclude in the plurai num¬ 
ber, which conveys the fenfe of “ and the like,” therefore maternal uncles 
and the reft, as well as other perfons, are comprehended in the text. The prin¬ 
ciple of the law may be here ftated; fhould a fon competent to affairs be at 
hand, a debt, contracted by divided brethren or the like unauthorized by him, 
is not valid: but, in the cafe of parceners, if any one of five brothers forbids 
the contracting of the debt, and is able to fupport the family by other means, 
the debt, contracted by another brother, is due by the borrower alone, and 
fhall not be paid by him who oppofed the debt. Yet, if the money fo borrowed 
be ufed by him who oppofed the debt, or by his dependant, being unable to 
fupply fufficient funds for the fupport of the whole family or of his own 
immediate dependants, it muft be difcharged by him. A little has been 
thus mentioned on a wide fubjeCt. In faCtthe whole relates to fraudulent 
praftice. Yet if he, who rcfifted the debt, maintain his dependants out of 
the money borrowed againfl his confent, without any fraudulent practice, 
he muft ncverthelefs difcharge the debt. 

4 F 
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cxc. 

Menu:—Should even a Have make a contraft in the name 
of his abfent mafter for the behoof of the family, that 
matter, whether in his own country or abroad, fhall not 
refcind it. 

** A slave a mancipated fervant and the like. “ That mafter,” li¬ 
terally the fenior, hut here fignifying his lord. The Retnacara. 

By the term ufed (jyayas) is fignified beft, as well as eldeft; but here 
metaphorically the mafter. This is exprefled in the glofs, “ but here fig- 
nifying his lord.” In faCt, he is beft or preeminent, Jfince he fupports the 
family. 

CXCI. 

Nareda :—Whatever debt has been contra&ed for the ufe 
of the family by a pupil, an apprentice, a Have, a wife, 
or an agent, mutt be paid by the head of the family. 

“ An agentone who aCts in his fervice. “ A debt;’* money taken up 
an loan . The Retnacara. 

“ A pupil;” one, who learns texts of feripture. « An apprentice;” 
a ftudent in general. “ A flave ;” born in the houfe of his mafter or the like. 
“ An agent;” a hired fervant or other perfon, who has engaged in fervice 
for a day, a month, or the like. By this text it is declared, that a debt, 
contracted for the behoof of the family, by any perfon whomfoever con¬ 
nected with that family, is valid. 

r 

CXCII. 

Vishnu:— A debt , of which payment has been previoufly pro- 
mifed, or which was contra&ed by any perfon for the be¬ 
hoof of the family, mutt be paid by the houfekeeper. 

“ A debt” muft be here fupplied. A debt, even though contracted for 

the 


the purpofes of traffick, but of which payment has been promised by the 
houfekeeper, muft be paid by him; but a debt, contracted for the benefit 
of the family by any perfon whomsoever, {hall be paid by the houfekeeper. 
Such is the expofition of the Retnacara. “ Promifed ” here fignifies “ of 
which payment has been promifed.” 

CXCIII. 

Catya'yana:—What has been borrowed for the benefit of 
the family, or during diftrefs, (while the principal was dis¬ 
abled, feized by the king , or affli&ed with difeafe,) or in con- 
fequence of a foreign invafion, 

2. Or for the nuptials of his daughter, or for funeral rites; 
all fuch debts contra&ed by one of the family, muft be 
difcharged by the chief of that family, 

“ Chief ” is in the fixth cafe with an aCtive fenfe. It muft therefore 
be difcharged “ by the chief” of that family. 

The Retnacara , Raghunandana and others, 

“ Disabled happening to be then incapable of earning wealth. “ Seiz¬ 
ed, or afflicted with ficknefs ” (grthita-vyadhitS) ; “feized,” that is, feized 
by the king; the terms, “ feized ” and “ difeafed,” are joined in appofi- 
tion : the fenfe therefore is, while the principal is confined by the king for 
fome offence, or is afflifted with difeafe. Or the appofition may be in the 
form named carmadhdraya, the firft term being grihi houfekeeper, and the 
laft term, itah gone, as in the example, ‘ having bathed and being fmeared 
with fanders wood or in the fame form of compofition but refolvable into 
this fenfe, “ and that houfekeeper be gone,” that is, be abfent. By the 
import of the word houfekeeper, the religious anchoret is excluded ; for 
an anchoret does not return to his houfe. Since he could not difeharge a 
debt, the term taken generally would be unmeaning; therefore it is limit¬ 
ed by the annexed term, houfekeeper. 

Or the text may be read gr thita-vyadhice, contracting a difeafe; an appo¬ 
fition 
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fition in the form called bahubrihi; inftanced in the exprefiion “ a monkey 
attending a tree.” Should the principal be fo circumftanced, a debt, contradl- 
ed by any perfon connected with him (the text muft be fo fupplied), is a debt 
contradled during diftrefs. All fuch debts muft be paid by the chief of the 
family: this confirmation will be fuggefted by the fubfequent verfe. A debt- 
may alfo be contradled by a perfon unconnected with him, employed by one 
who is connected with him : fuch is the practice. 


** In confequence of a foreign invafion j” a debt, contradled for the pur- 
pofe of expatriating by one who abfconds through fear of a foreign prince, 
is a debt contradled during diftrefs. “ For funeral ritesfor the obfequies of 
a parent or the like. 

Consequently, the chief of the family being difabled, a debt, contradled 
by any perfon connedted with him, for the fupport of that family, for guard¬ 
ing againft the violence of a king, for the cure of adiftemper, and (if grihita 
be expounded abfent houfeholder) for defraying the travelling charges of one, 
who wilhes to expatriate with the view of acquiring wealth, for relief from 
a general calamity, for the celebration of a daughter’s nuptials, or for the 
performance of obfequies for a parent or the like, muft be paid by that 
chief of the family. Such is the fenfe. It is illuftrative of a general mean¬ 
ing, and intends any debt contradled for the accompliihment of fome bufi- 
nefs, which being omitted even in confequence of poverty, fin or calamity 
muft enfue. 


Grihitam vyadhite is a reading found in fome places, particularly in the 
Dayatatwa: the fenfe is obvious; “ contrasted during ficknefs” 

C 

The principle of the law Ihould be noticed : in the cafe of a daughter’s 
nuptials, for fo much expenfe only, as preferves from infradlion the ufage of 
the principal’s family, may another contradl debts } not for the celebration of 
fplendid nuptials: the whole of what is borrowed for unauthorized expenfes, 
muft be paid by the borrower ; but expenfes, which are fuitable to the ufage 
of his family, muft neceflarily be admitted by a mafter able to difcharge them. 
Confequently, (hould he be feized with a diftemper, or unwarily go to a fo¬ 


reign 
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reign land, a debt may be contracted by any perfon connected with him, to de¬ 
fray the expenfes required for fuch a purpofe, as eftimated by five perfons. 
This may be apprehended by the wife. 

Must a debt, contracted for the behoof of the family, without the con- 
fent of the principal, be paid by him or not ? On this point Ca'tya'yana 
propounds a text already cited (IX). 

A debt contracted by a fon, a flave, and the reft, even without the aflent 
of the abfent principal, for the maintenance of his family, that abfent princi¬ 
pal muft difcharge : this Bhr igu approves. Such is the conftruCtion of the 
text (IX). 

Chande'swara. 

Here it fhould be noticed, that, in the expreflion" even without his af- 
fent,” the word “ even” connects this cafe with that of aflent. For in- 
ftance; the chief of a family, intending a journey to a foreign country, thus 
addrefles his fon, fervant, or the like ; “ the family muft be maintained by thee, 
contracting debts, or otherwife obtaining fundsor he went abroad with fuch 
an intention unexprejfed: in thefe cafes his aflent is declared or implied. But, 
if it be not fo, he does not aflent; ftill, however, the debt muft be difcharg- 
ed by the chief of the family. 

CXCIV. 

Na"reda: —A father muft equally pay the debt of his fon, 
contra£ted either by his own appointment, or for the 
fupport of his family, or in a time of diftrefs. 

» 

“ A time of diftrefs;” a feafon of calamity. 

The Retnacara. 

This fhall be here difcufled; when a father, afflicted with a difeafe, re¬ 
mains altogether at home; and his fon, flave, or the like, contracts a debt for 
the fupport of the family, but with the knowledge of the father ; muft the 
debt be in that cafe paid by the father or not ? It is anfwered, three disjunc- 
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tive particles occurring in the fentence, “ either by his own appointment, &c.” 
his own appointment and the reft are ftated as three grounds of payment, 
mutually unccnneded. Confequently, fince the borrowing for the fupport 
of the family is unconneded with the father’s appointment, that debt mull 
be difeharged by the father in the cafe propofed. In like manner “ ab- 
fent,” in the preceding text (IX), is illuftrative of a general fenfe. 

t 

It might be here obferved, that, if the principal, when he went abroad, 
or when he was himfelf feized by a diftemper or the like, forbad the con- 
trading of debts, but his fon or the reft, flighting his commands, contrad 
debts for the fupport of the family, thofe debts need not be paid in fuch 
cafes by the father; for there can be no reprefentative in a matter exprefs- 
ly forbidden by the principal: and “ unforbidden” mull be fupplied in the 
texts which notice debts contraded for the fupport of the family. Let it 
not be objeded, that inconfiftence with approved ufage mull follow, fince 
a mafter, thus relieved from diftrefs by money borrowed by his Have, even 
though forbidden by himfelf, would be exonerated from that debt. The 
money has been expended by the compaflionate flave or lender, for a moral 
purpofe. If the loan were made for the fake of accumulating wealth, why 
did the party lend it in breach of an exprefs prohibition ? For this fault, 
the lofs may fall on the flave or on the lender. 

Again ; if the mafter of the family forbid the contrading of debts by 
his fon and the reft for the fupport of his family, and the fon or other per- 
fon, flighting that prohibition, do contrad debts and fupport the family, 
ftill the fame rule fhould be affirmed. It mull, however, be admitted, 
that the chief of the family is guilty of the offence confequent on refufing 
fupport^ to his family. In fad, that debt fhould in fuch a cafe be difeharg¬ 
ed by the mafter of a family, who ftrives to obferve a virtuous condud; but 
the king fhall not compel him to pay it. Such in effed is the fenfe. How-, 
ever, it is a great fin on the part of him, who travels to a foreign country, 
previoujly forbidding the contrading of debts, without confidering thenecef- 
fary end of fupporting his family. Here the fourth particle (va) has a 
connedive lenfe, for it is declared that the particle va denotes disjundion, 
comparifon and connexion. Conlequently the full meaning is, that the 
father ought to pay all fuch debts. CXCV. 


cxcv. 

Ca'tya'yana :—What a man has promifed, in health or in 
ficknefs, for a religious purpofe, muft be given; and, if 
he die without giving it, his fon fhall doubtlefs be compell¬ 
ed to deliver it. * 

That, concerning which a man has declared, “ this fum muft be paid 
by me to that man,” or, in other words, what a man has promifed, his Ton 
(hall be compelled to deliver; but, if he die after delivering it himfelf, it 
fhall not be again paid by his fon: this the fage declares, “ if he die with¬ 
out giving it.” It is intimated by the expreflion, “ for a religious pur¬ 
pofe,” that the fon is under no neceflity of delivering what has been pro¬ 
mifed to harlots or the like. The text is expounded by J i'm u t a 
VXhana and others as relating to this fubjefl. 

But we thus expound it; the matter of the family being gone to a foreign 
country, or difeafed, or the like, a debt contracted by his fon, his fervant 
or the like, and made known to him, muft be paid by the chief of the fa¬ 
mily when he returns from that foreign country, or recovers from the difeafe. 
But, if he die without paying it, the debt muft be difcharged by his fon, or 
by the fucceffor to the eftate, or other perfon liable to the payment of it; 
on failure of the firft refpedtively, by the next in fucceftton. « For a religious 
purpofe,” or from a religious motive; that is with a view to the ftriCt ob- 
fervance of duty : the conftruCtion is, he muft pay it on that account; 
meaning, that otherwife duty is violated. 

By all this detail the obligation on a fon to difcharge his father’s debt 
has been propounded. The payment of a debt contracted for the fupport of 
the family has been incidentally mentioned. A diftindtion in regard to the 
payment of debts by a grandfon fhall be now delivered. 

CXCVI. 

Catya'yana : — A debt of the paternal grandfather, which 
is proved, or which is partly liquidated, muft be dif- 

charged 


* Cited in Book IV, Chapter IV, at v. Ill, and dure expounded as relating to gifts. 




charged'6y thegrandjon; but never (hall a debt, contraft- 
ed for immoral ufes, or which was contefted by his fa¬ 
ther, be paid by the grandfon. 

“ Proved;” eftablifhed by evidence. “ Which is partly liquidated;” 
which his father had begun to pay, but of which a balance remains due. 
“ Contradled for immoral ufes;” incurred for Ioffes at play, for fpirituous 
liquors or the like. Sums due for Ioffes at play, for fpirituous liquors and 
the like, fliall be fubfequently noticed. “ Contefted by his father;” which 
he difputed, averring that it was not due by him. Such a debt need not 
be paid by the grandfon, according to the Retnacara. 

“ Or which is partly liquidatedthe particle may here bear a connec¬ 
tive fenfe. It confequently connects the debt partly liquidated with that, 
which is proved to be due. But, in fadt, “ partly liquidated” is mentioned 
as confirming the certainty in refpetft of the debt. Accordingly another text, 
cited in the Retnacara , omits the terms “ balance of a debt liquidated.” 

CXCVII. 

Catya'yana : — Bhrigu ordains, that a debt, devolving from 
the grandfather, which was proved, and acknowledged by 
the father, muft be difeharged by grandfons, if it were 
not contra&ed for immoral ufes, nor already paid by the 
fons. 

2. 1 he rule fliali be the fame in regard to the debts of 

the grandfather, which have not been difeharged by other 
grandfons, nor by his own fons: but a debt of the errand- 

c J O 

father fliall be paid by his grandfons without intereft. 

Proved;” eftablilhed by evidence. “ Not contra&ed for immoral 
ufes;’ not incurred for Ioffes at play, for fpirituous liquors and fo forth, 

** Nor already paid ;” not already difeharged. 

A debt of his grandfather, not paid by the fons of the eldeft fon, nor 
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by his own father or uncles, mull be difcharged by another granufon. Such 
is the fenfe of the fecond verfe. But a certain author propofes a reading on 
the fecond meafure of this verfe, na dattam vdpi tatfwatah inflead of na dattam 



the. father and uncles of the perfon in quejlion , mull be difcharged by the 
grandfon. ** Swatah ” has the lenfe of the third cafe. 

CXCVIII. 

Catya'yana : — After the death of his father, debts of his 
grandfather muft be carefully difcharged by the grandfon; 
but a debt contrafted by an ancellor is not recoverable 
from the fourth in defcent. 

A debt, which was originally contracted by the fourth ancellor or gfv.at 
grandfather, reaching his defcendant, namely the great grandfon, recedes 
or is not recoverable: the great grandfon or remoter defcendant need not dif- 
charge it. Such is the literal fenfe according to the Retndcara. It follows of 
courfe, that the fon or grandfon mull difcharge it. 

CXCIX. 

Na'reda: — An undifputed debt of the grandfather, which 
has been fucceffively due by him and his fons, but has 
remained undifcharged by them, fliall be paid by his 
grandfons; but it is not recoverable from a perfon, who 
is fourth in defcent from the debtor . 

“ Successively due due by the grandfather and father conlecutively. 

The Retndcara. 

A debt, contrafled by the grandfather, affefls him in the firft place, 
next his fon, and laltly his grandfon. “ Proved,” which occurs in pre- 


* We muft therefore read in the firft meafure “putraib” by fons, inftead of * pautraih” by grand¬ 
fons, 
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ceding texts, has been explained ‘ eftablilhed by evidence. In what does 
the proof con lift ? 

•CC. 

•O'rYA'YANA :_ But, fliould a confiderable fum be claim¬ 

ed, fo much only as the creditor or claimant may prove 
by the evidence of witneffes, lhall he recover as a juft 
debt. 

If a confiderable fum be claimed; if the claimant aver, “ fo much was 
borrowed of me by this man, or by his father, or his grandfather, 
and the borrower, his fon, or grandfon, anfwer the plaint by denying its 
truth, fo much only as the creditor juftifies by the evidence of witneffes, 
or proves to be due, lhall he recover from the debtor; not the whole fum, 
which he claimed but does not prove . Such is the explanation according 
to the Retndcara. Hence, if a large fum be claimed, and part be proved 
and part unproved, it is not right to affirm, that the whole claim is falfe, 
becaufe it was partly falfe. This is declared by the text. 

** By the evidence of witneffes j* a mere inftance of evidence in general. 

Chande'swar A. 

Since it is not fpecified from whom it lhall be recovered, it follows, that 
the whole of what is proved muftbe paid by him, whoever he be, by whom 
fuch debts ought to be paid. But it muft be paid without intereft by a 
grandfon, as has been already noticed. On failure of a grandfon, the great 
grandfon or other perfon, who fucceeds to the eftate, muft beunderftood in the 
regular order of fucceffion to heritage. Vachespati Misra here ob- 
ferves, that fuch debts only, as would be payable by a fon, lhall be paid 
by another heir and the reft: but it lhall be paid by thefe without intereft; 
for intereft has not been ordained in this cafe. Such only is the dif- 
tin&ion. 

What debts of the father Ihould be paid by a fon. Menu declares by ex¬ 
cepting others (CLI). 


“ Money 
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** Money due by a furety j M this is reftrided to fureties for appearance or 
for honefly. The Retnacara, 
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Consequently furety in the fecond verfe denotes alfo the furety for good 
behaviour. 


*• Idly promifed j” an unprofitable gift promifed. 


The Retnacara. 


It in effed fignifies a gift promifed with nO view to a moral purpofe. 

Menu :—For religious purpofes gifts are made to priefts; 
for the fake of fame, to muficians and aftors. 

** Lost at play (CLI) y due in confequence of gaming. It confequently 
fignifies any debt contraded for a flake in playing with dice, or for the pur- 
chafe of things ufed in gaming. If a fine to the king be incurred by gam¬ 
ing with dice, and that fine cannot be paid without contrading a debt, 
fhould the offender contrad a debt for that purpofe, fhall it be difcharged 
by his fon or not? The anfwer is, although that debt be occafioned by 
gaming with dice, yet, being contraded in a time of diftrefs, itmuftbe 
difcharged. “ Due for fpirituous liquorsin confequence of drinking fpiri- 
tuous liquors; borrowed for the purpofe of buying intoxicating liquors, and 
fo forth. 

This is reftrided to money due on thefe accounts by perfons not autho¬ 
rized to game or drink fpirituous liquors. 

The Retnacara, 


Gaming is authorized by the fyflem of law on the feflival called dyuta- 
pratipet; and the ufe of fpirituous liquors is authorized by law on the cele¬ 
bration of the facrifice named Sautrameni; to certain mixed claffes the coh- 
flant ufe of fpirituous liquors is allowed by cuftom: a debt contraded by 
the father for thefe purpofes, in fuch circumftances, muff be paid by 
his fon. Such is the notion fuggefted in the Retnacara. 


** What 
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“ What remains unpaid of a fine or toll;” for infiance, a fine being 
due to the king for fome offence, if the father die after paying half the amount 
of that fine, the balance (hall not afterwards be paid by his fon. ‘ Nor what 
remains unpaid of a toll.’ Toll fignifies a duty of cuftom payable at wharfs 
and the like. For example ; the father, having obtained indulgence on the 
grounds of friendfiiip or the like, has only difcharged half of the regulated 
cuftoms; which are paid to the king’s officers by traders reforting to markets 
or the like on thebufinefs of traffick; returning home he happens to die : in 
that cafe, the remainder need not be paid by his fon. The fame term (sulca) 
alfo fignifies a nuptial prefent given to a bride at the time of her marriage, 
and the like. 

CCI. 

Vrihaspati:—The fons are not compellable to pay fums 
due by their father for fpirituous liquors, for Ioffes at play, 
for promifes made without any confideration, or under the 
influence of lull or or wrath ; or fums, for which he was a 
furety, except in the cafes beforementioned; or a fine, or atoll, 
or the balance of either. 

Sums due for fpirituous liquors, or Ioffes at play, money idly promifed, 
and the balance of a fine or toll, have been already explained. A promife 
made under the influence of luff, or under the influence of wrath, fhall be 
fubfequently explained. 

The Retndeara. 

Misra expounds prefents idly made, prefents idly promifed. He con¬ 
ceives, that, were they actually given, they muff neceffarily be delivered, be- 
caufe the r property of the father is devefted. 

CCII. 

Go'taMa. :— Money due by a furety, a commercial de¬ 
mand, a toll, the price of fpirituous liquors, a lofs at 

play, and a fine, fhall not involve the fons of the 
debtor . 
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Debts originating in furetilhip, commerce and the reft (hail not involve 
the fons; they lhall not be paid by the fons of the debtor. 

The Retnacara. 

This appears on a curfbry view to be the purport of the glofs j a 
debt' incurred by becoming a furety ( for indance, a man has become furety, 
and, the debtor dying, the fum becomes due by the furety j a debt fo in¬ 
curred), a debt contraded for commerce, for a toll, for fpirituous liquors, 
for a lots at play, for a fine, need not be paid by the fon of the debtor, he 
lhall only dilcharge a debt incurred on a moral confideration, or for an ufual 
caufe, or for the fupport of the family. 

Va'chespati Misra expounds “fums for which he was a furety, 
fums due by a debtor, for whofe appearance or honefty he was furety i 
thefe, and fums become due by the father in commerce or the like, lhall 
not involve the fons. He expounds the text, fums due by a furety for the 
appearance or honefty of the debtor, becaufe he thinks the fon of a furety 
for payment muft neceflarily difcharge the debt, under the text of Me¬ 
nu ( CL )< Money due in commerce may be thus inftanced: fome perfon, 
making a contract with this man’s father, delivered certain fums of money to 
him, as the price of barley or the like, on an agreement in this form, “ 1 lhall 
receive an advantage above the quantity which may be equivalent to the 
fum advanced at a price to be arbitrated by five perfons j * the Vender 
dies, after delivering to the buyer goods equivalent to the advance at the 
arbitrated price; the remainder need not be delivered by the fon. Again ; 
the price of fpirituous liquors, the coll of dice and the like, a Hake at play, 
a fine originally fmall, or the balance of a large fine, need not be paid by a 
fon after the death of his father. # 

Both thefe opinions lhall be difculfed : and firli, the glofs of the 
Retnacara. Since the word “ debt” does not occur in the text of Go ta- 
MA, what Ihould fuggeft “ a debt contracted in confequencc of furetilhip J” 
It would be inconfiftent with the reafon of the law. If the father were furety 
for payment, the debt, though contrafted by a ftranger, muft be paid by his 
fon j as is ordained in the fyftem of jurifprudence: how can it be reafonable. 
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the fon fhould not in this cafe difcharge the debt though aflually con¬ 
tracted by his father ? It is alfo faid, that a debt, contrafled on a commer¬ 
cial account, need not be paid by the fon : how can that be pertinent ? Why 
fhould not the debt be paid by the fon, who participates in the benefits of 
that traffick, or is at leaf naturally competent to benefit by it ? If the term 
(sulca) be explained a nuptial prefent inftead of a toll, it has been already 
mentioned, that a debt, though contracted by another on this account, mufl 
be admitted by the matter of the family; why fhould not the fon admit 
fuch a debt contra&ed by his father? If it be explained a toll payable 
at a wharf or the like, that is a caufe confident with ufage and good morals ; it 
appears therefore, that it ought to be paid. Why fhould not a debt, contrac¬ 
ted for the payment of a fine, be difcharged by the fon? Since a man atones 
for his crime by paying the fine, a debt, contracted to difcharge a fine, is con¬ 
traaed on a moral account. Let it not be objeaed, that this text, being placed 
under the title of debt, pofitively concerns debt alone ; and, fince it is a rule 
not to ftrain a text, even money borrowed, or otherwife due, on account of 
a fine need not be paid by a fon. In his glofs on the text of Menu above 
cited (CLI), Cullu'c abhatta fays, after the death of his father a fon is 
not liable for the payment of a fine or toll, or the balance of either, which 
was demandable from his father. He does not fay, that a debt, contracted 
on account of a fine, need not be paid. 

coin. 

Vya'sa alfo declares!—N either a fine, nor a toll, nor the 
balance due for either, lhall be neceffarily paid by the fon 
of the debtor; nor any debt for a caufe repugnant to good 
morals. 

c 

On this text the authors of the Retnacara comment ; fince the balance of 
a fine is fuggefted by the general term “ a fine,” and is neverthelefs repeat¬ 
ed, the fenfe muft be, that, if the amercement be great, it muft be paid, 
but not the fmall arrear of fuch a fine; but, if the amercement be fmall, no 
pait of it need be paid by the fon : confequently “ fine,” in this text, figni- 
fies an inconfiderable fine ; and “ toll,” an inconfiderable toll. In like 
manner, fince Vyasa and Menu have noticed, under the title of debt, 

fines 




( 3*5 ) 

fines and the like which are not debts, it is not reafonable to explain the 
words fine and toll, which occur in the text of Gotama, as fignifying 
debts contracted for fuch caufes. Confequehtly “ debt,” in the glofs of 
the Retndcara , fignifies money due t cr fums fimilar to debts. It therefore 
coincides with the glofs of Misra. Or the text of Gotama may be 
expounded in this manner. The terms may be connected and fignify a com¬ 
mercial toll, or duties payable at wharfs and the like. “ Commercial toll” 
may neverthelefs intend nuptial prefent6 alfo. 

The expreflion in the text of Vya'sa (tranflated, “ any debt for a cdufe 
repugnant to good morals”) is explained by Misra, * excluded from ufual 
caufes.’ Confequently that debt, which is contracted for fome civil pur- 
pofe confident with the prefcriptive ufage of good men, muft be paid by fons 
and the reft ; but if it be the reverfe, it need not be difcharged. 

In faCt, the import of the expreflion ufed by Vya'sa is this; after the 
death of the father, a fine due by him need not be paid by his fon; 
furely the balance of a fine need not be paid: but, if the fon, erroneoufly 
paying a fine to the king, have left fome part of it undifcharged, and be now 
impleaded by any man, that fine, due by the father, was not payable by the 
fon, and therefore he (hall not difcharge the balance of it. Nor fhall he 
receive back what he had paid to the king: the fecond term is only pro¬ 
pounded to forbid the payment of a mere balance. The difficulties, which 
will be noticed, may be accordingly removed. 

They are as follow. Among the many various fines afcending to the high- 
eft amercement, it is difficult to determine, which fhall be deemed confidera- 
ble, which inconfiderable: and no reafon appears* why an inconfiderable fine 
fhould not be paid, and why a confiderable fine fhould be paid. Again ; if a 
very fmall part of the greateft fine have been paid by the father, it is agreed on 
all hands, that his fon fhall not be compelled to difcharge the remainder: but 
in another cafe, he muft difcharge the whole fine due by the father, amount¬ 
ing to fomewhat lefs than that greatejlfine j which forms a great difparity. 
This and other objections may be urged. A debt, contracted for the making 
of a garden, pool, or the like, undertaken on religious confiderations, muft 
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be confidered as incurred for religious purpofes. It appears, that a debt, 
contra&ed for the ftru&ure of a houfe, a garden or the like, to be enjoyed 
by future generations, or for increafe of wealth by commerce , muft be paid by 
a fon, who enjoys the benefit of it, or is competent to enjoy it. Even a debt, 
contracted for the fake of wearing delicate apparel and the like, muft be paid 
by a fon, fince it has not been enumerated among debts which he need not 
difcharge. This is right. Some, however, think, that this, like money idly 
promifed, need not be paid by the fon, 

Here an incidental obfervation may be made : when a man, unable to 
make immediate payment of tolls due at wharfs or the like, gives a furety 
to the king’s officer, and both the merchant and furety afterwards die, it 
fhall not in that cafe be paid by the fon of the furety j for there would be 
great difparity in requiring from the fon of the furety payment of that, 
which need not be paid by the fon of the merchant himfelf. Confequent- 
ly whatever muft be difcharged by the fon of a debtor, that only need be 
difcharged by the fon of a furety for payment. 

Ca'tya'yana explains promifes made under the influence of luft or of 
wrath. 

CCIV. 

Catyayana :—What a man has promifed, with or without 
a writing, to give to a woman who had another hufhand 
before, let the judge confider as a debt contra&ed under 
the influence of luft: 

2. But what has been promifed to gratify refentment by 
hurting another or deftroying his property, - let the judge 
confider as a debt incurred under the influence of wrath. 

Hence the rule cannot be ftraincd. 

Misra. 

Consequently, when the exprcffion, “ incurred under the influence of 

luft,” 
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luft,” is taken in its literal fenfe; what is promifed by a man to his own 
wife, might be confidered as a debt incurred under the influence of luft : 
to prevent fuch wreft, Ca'tya'yana has propounded this particular expla¬ 
nation. 

What has been promifed, with or without a written engagement, to a 
woman who had another hulband before, or, if that fuffice not, what has 
been borrowed and given to her, is a debt contracted under the influence of 
luft. The expreffion, “ a woman who had another hulband before,” in¬ 
tends only a woman not legally married to the giver. 

The Re tn dear a. 

Is not that, which is promifed to a woman who had another hulband be¬ 
fore, alone confidered as granted under the influence of luft ; why Ihould 
the author add borrowed and given to her ?” The objection is ill found¬ 
ed, fince “ debt ” would be unmeaning. “ Not legally married ” figni- 
fies not legally married to the party himfelf. Confequently whatever is pro¬ 
mifed, or borrowed and given, for the abduCtion of a woman, with whom 
intercourfe is criminal, mult be confidered as a debt incurred under the in¬ 
fluence of luft. 

The lecond verfe is explained in the Retncicara ; what is borrowed to give 
away for the purpofe of deftroying another’s property, or injuring another 
man, through refentment, is a debt incurred under the influence of wrath. 
Here debt muft be underftood, to complete the fimilarity between engage¬ 
ments made under the influence of luft and of wrath. The conftruCtion 
therefore is, “ that, which has been fo promifed, let the judge confider as 
a debt incurred under the influence of wrath.” It was firft premifed, and 
afterwards borrowed and given. Hence, refentment being roufed by mutu¬ 
al contention in refpeCt of fome effects, one promifes them to priefts, de¬ 
claring, “ I will give this to a prieft;” not being able to give away thole 
effeCls, he wilhes to give the value of them, but, unable to give it out of 
his own property, contracts a debt; that debt might be confidered as incur¬ 
red under the influence of wrath. To prevent fuch wreft, Ca'tya'yana 
has propounded this explanation. 
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These alone are called promifes made under the influence of luft or of 
wrath before the debt was contracted. 

The Retnacara. 

The meaning of the glofs may be thus explained : when money has been 
frromifed, to an adulterefs, or promifed to gratify refentment by injuring ano¬ 
ther or the like-, it is curforily explained, that fuch are promifes made un¬ 
der the influence of luft or of wrath. Confequently a debt contracted to 
fulfil fuch a promife, and money fo promifed, need not be paid by the 
fon or other heir. But we explain “ a debt contracted under the influence 
of luft,” an obligation fimilar to a debt fo incurred ; the fimilarity confifts 
in the contraftof payment. Confequently that only, which was promifed 
for the fake of enjoying an adulterefs, conftitutes an obligation incurred un¬ 
der the influence of luft. Accordingly ''Sul a pa"n i has delivered the fol¬ 
lowing comment on a text of Ya'jnyawalcya. 

ccv. 

Ya'jnyawalcya: — A son need not pay in this world money- 
due by his father for fpirituous liquors, for luftful plea- 
fures, for Ioffes at play; nor what remains unpaid of a 
fine or toll; nor any thing idly promifed. 

Debts of his father incurred on account of fpirituous liquors, or for the 
enjoyment of another’s wife, or undertaken on account of gaming, for a 
fine, or for duties at wharfs and the like, a fon need not pay. “ Father ” 
is here illuftrative, fuggefting alfo his mother. 

''Su / l apa'ni. 

• 

Here the expreflion, “ incurred for the enjoyment of another’s wife,” 
excludes a debt contracted from a moneylender ; elfe the author would have 
faid, money borrowed for the fake of obtaining another’s wife. 

The author of the Mitdcfha.ru has this glofs : a debt incurred by a drink¬ 
er of fpirituous liquors, or under the influence of luft for the fake of enjoy¬ 
ing a woman, or caufed by Ioffes at play, what remains due of a fine or 
' toll. 


toll, and money idly promifed, that is, promifed to impoftors, bards, or 
wreftlers, (for it is declared, “ Fruitlefs is a prefent given to an impoftor, 
a bard, a wreftler, a quack, a flatterer, a knave, a fortuneteller, a fpy, or a 
robber.”) All fuch debts incurred by the father, his fon, or other heir, need 
not pay to the vintner and the reft. 

It appears from the expreflion, “ to the vintner and the reft,” that the 
price of fpirituous liquors and the like, due by the father, need not be paid 
by the fon to the vintner and the reft. But in faCt the interpretation fug- 
gefted in the Retnacara , that even a debt contracted for fuch purpofes need 
not be paid by the fon, fhould be admitted ; for the phrafe, which occurs 
in the text of Vya'sa, “ nor any debt for a caufe repugnant to good 
morals,” Ihows, that fuch debts need not be difcharged by the fori. But 
Misra has faid nothing exprefsly on this fubjeCt. 

Yet a debt contracted by a father* for the paymerit of a fine to the king; 
ought to be difcharged by his fon ; for the laft term, in the following text, 
is expounded dominion over the fenfes and a fine impofed by the king } and 
becaufe a fine has a moral purpofe fince it expiates guilt. 

CCVI. 

Menu : —■ By open confeffion, by repentance, by devotion, 
and by reading the fcripture, a finner may be releafed 
from his guilt; or by almfgiving, by dominion over the 
fenfes, or by a fine to the king (for the word danta admits 
both fenfes). 

If a fine be an atonement, even the balance of a fine ought neceflartly to be 
paid by a fon; why have fages ordained, in contradiction to the reafon of 
the law, that it fhall not be paid ? The objection is ill founded; for the 
fine is cancelled by becoming a religious anchoret on the approach of death, 
and by other means. All authors have directed penance, not the payment 
of amercements, to expiate guilt, which is inferred from an aCtual difeafe 
to have been contracted in a former exiftence. Accordingly the fourth 
meafure of the text cited (CCVI) is in fome copies read, “ or by alms¬ 
giving 


giving in cafe of his inability to perform the other afls of religion .” It is, 
however, reafonable, that the balance of a fine fhould be paid by the fon, 
if his father be abfent; but, fince the fon is not his own matter, the king 
cannot exaCt it by forcible means or the like. This is a demonftrated in¬ 
ference. 

f \ 

In general it is fettled, that a debt contracted by a father fhall be paid by 
the fon with intereft, or, on failure of him, by the grandfon without interefl. 
But all agree, that only fuch debts, as have not been excepted by any fage, 
need be paid. Therefore a debt contracted for an immoral purpofe, and mo¬ 
ney promifed for fuch a purpofe, or idly promifed, or promifed to the king or 
other perfon for the liquidation of a fine or the like, and fo forth, need not be 
paid. Such is the full meaning of the law. Other debts muft be paid by the 
fucceffor to the eftate, and the reft, in order, on failure of perfons firft liable. 
But Mi sr a holds, that they fhall be difcharged without intereft; he affigns 
as a reafon, becaufe it has not been declared in this cafe, as in that of a fon, 
that intereft fhall be paid. Chande'swar A, v Stf lapa n i and the reft have 
not exprefsly noticed this point. To that inference it may be therefore objected, 
that every fage, who ordains the payment of debts by a grandfon, declares, 
that they fhall be difcharged without intereft; but fome fages have directed, 
that a debt fhall be paid with intereft by the fon of the debtor ; others have not 
noticed the queftion of intereft: confequently, as no legiflator has ordained 
payment with intereft by fucceffors to the eftate, fo none have ordained pay¬ 
ment without intereft; the rule being therefore general, what then fhould 
inhibit payment with intereft. This fubjeCt has been fufficiently difcuffed. 

CCVII. 

Ya'jnyawalcya :—Neither fhall a wife or mother be in gene¬ 
ral compelled to pay a debt contracted by her hufband or 
fon, nor a father to pay a debt contracted by his fon, un- 
lefs it were for the behoof of the family ; nor a hulband 
to pay a debt contracted by his wife. 

CCVIII. 

Vishnu Neither Ihall a wife or mother, be in general com - 
* pelled 
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pelled to pay the debt of her hufband or fon, nor the huf- 
band or fon to pay the debt of his wife or mother. 

CCIX. 

Nareda:— *A debt, contra&ed by the wife, lhall by no 
means bind the hufband, unlefs it were for necejjaries at a 
time of great diftrefs: a man is indifpenfably bound to 
fupport his family. 

2. A wife or mother fhall not in general pay the debt of 
her hulband or fon. 

This laft hemiftich is cited on the authority of Misra. 

Unless it were contracted for the fupport of the family at a time of great 
diftrefs, a debt incurred by a wife fhall not bind her hufband : that is, it need 
not be paid by her hufband. 

The Retnacora. 

Both thefe texts of Vishnu and the other legijlator relate to a wife of 
unequal clafs: but a wife of equal clafs mufl pay a debt contracted by them 
even though experiencing no diftrefs. Wives of unequal clafs are prohibited 
in the Cali- age ; a text concerning the wife of equal clafs will be cited under 
the title of inheritance. 

BhavadbVa. 

This is liable to objection. Why is the general term “ wife” taken in a 
limited fenfe ? Since it is a rule, that “ what might be fuppofed is excepted,” 
what might be propofed generally in refpeCt of any perfon or thing, is alone 
fpecially excepted as relating to that perfon or thing. For inftance; it being 
ftated generally that a father’s debt fhall be difeharged by his fon, an exception 
is made, that a debt, contracted on account of gaming, fhall not be paid. 

But in this cafe there is no fuch fuppofition. Why then is an exception pro¬ 
pounded i It is anfwered, that fages have excepted thefe cafes, apprehending 
the hafty fuppofition, that payment might be required becaufe thefe perfons 
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are 


ate not unrelated to the debtor, and are naturally competent to take his aflets. 
For example; the text above cited (CLXV1I 2 ) is illuftrative of a general 
fenfe and comprehends great grandfons, daughter’s Tons and the reft. Confe- 
quently a debt fhall not in general be paid by any other than a fon or a fon’s 
fon ; yet it muft be difcharged by heirs of every defcription, if they have re¬ 
ceived aflets. Ya'jnyawalcya propounds an exception. 

ccx. 

Yajnyawalcya : — A debt, acknowledged by her hufband y 
or contra6led by her jointly with her hufband or fon, or 
contra&ed by the woman herfelf, muft be paid by a wife 
or mother ; no other debts fhall a woman be compelled to 
pay. 

“ Acknowledged fully acknowledged. 

The Dipacalicd' 

It confequently fignifies a debt admitted by her hufband at the point of 
death. 

“ With her hufband or fon the particle is connective, and includes her 
fon alfo : hence a debt, contracted jointly with her hufband or fon, muft 
be paid by a wife or mother. For inftance; her hufband and fon being in¬ 
competent to the management of affairs , and the woman herfelf being very 
attive, fhe contracts a debt jointly with them : fuch a debt is meant. Or, 
the hufband and fon being incompetent, or being unable to aft by reafon of 
other occupations, fhe ufes their names, or contracts debts in her own 
name from a moneylender : in either of thefe cafes, the debt is contracted 
by the woman herfelf. 

CCXI. 

Catyayana: —A debt contra&ed jointly with her hufband 
or fon, or fingly by the woman herfelf, fhall be paid by 
a zoife or mother: in fuch, and in no other cafes, fhall the 
debts contraded by them be paid by her. 


CCXII. 
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CCXII. 


Na'reda:— If a wife be thus addrefled by her lord at the 
point of death, or juft before a long journey , “ fuch a debt 
mull be paid by thee,” fhe muft pay it, however unwil¬ 
ling, if affets were left in her hands. 


“ Debts contra&ed by them;’* debts contracted by her hufband and 


fon. 


The Retnacara. 


If the aflets of the hulband have been received by his wife, fhe muft 
pay the debt, “ however unwilling;” that is, even though fhe do not promife 
to pay it. But if the wife,* fo inftru&ed by her hulband at the point of 
death, in thefc words, “ my debt muft be paid by thee,” do promife to 
difeharge it, fhe muft then pay it even though aflets were not left in her 
hands. Such is Misra’s opinion; and he exprefsly declares it: ‘ a debt, 
acknowledged by her hufband, muft be paid by a wife; and fo muft a debt 
be paid by a childlefs widow, who has accepted the care of the aflets, even 
though fhe have not accepted the burden of the debts ; for fhe is fucceflor 
totheeftate.’ It muft be therefore underftood, that the debts of her huf¬ 
band muft be difeharged by the widow, who has accepted the care of the 
aflets, under the text of Ya'jnyawalcya (CLXXI). 

This appears alfo to be the opinion of Chande swara j for he fays in 
the Retnacara , “ at the point of death” is illuftrative of a general meaning. 
It therefore comprehends alfo one, who intends a journey to another coun¬ 
try, or retirement in another order. But even an inftruClion incidentally 
) addrefled to the wife, by her hufband, though not difeafed or the^ like, re¬ 
quiring her to pay this debt, muft be confidered as given with a view to 
the probability of deceafe. This and other points muft be confidered. 

CCXIII. 

Nareda: —A childless widow muft pay the debt of her 
fifter enjoining payment; or whoever receives the aflets 
left by that fifter } muft pay her debts. 

• On 
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On the death of one of two fitters left as coparceners in the houfe of their 
father who had no male iflue, the debt of that fitter mutt be difcharged by 
the furviving fitter enjoined to pay it. Such is the fenfe of the firft hemif- 
tich. Or any other, who takes the fucceffion, mutt pay that debt. 

The Retnacara. 


VrIhaspati alfo directs, that a father Jhould pay a debt contra&ed by 
his fon. 


CCXIV. 

Vr ihasapti :—A debt, contra&ed by a fon, fhall be paid by 
the father, if he promifed payment; or he may pay it from 
affe&ion to his fon; but, unlefs he promife, he cannot be 
compelled. 

“ If he promifed payment,” or authorized the con trailing of the debt: for 
inftance, if the father told the creditor “ lend money to my fon f or if he 
told his fon “ borrow money to maintain your own grandmother.” 


“ From affefUon to his fon having contracted a debt unauthorized by 
his father, the fon dies ; if his father, reflecting, “ Ihould the debt remain 
unpaid, my fon will go to a region of honour,” be difpofed to difcharge 
the debt through affe&ion to his fon, he may pay it. But otherwife he need 
not pay it: confequently a debt contracted by a fon, need not be paid by his 
father, unlefs fpontaneoufty, or in conference of a promife. 

ccxv. 

Ca'tya',YaNa :— By the general rule of law, a father need 
not pay the debt of his fon; but he muft pay it, if, either at 
the time of the loan, or afterwards, he promifed payment. 

“ Promised” here fignifies ftipulated at the time of receiving the loan ; 
but promifed after receiving the loan is conveyed by the expreflion “ fubfe- 
qu ent ty agreed to,” or promifed afterwards. Son is here taken illuftratively. 

The Retnacara . 


The&e. 


These terms confequently fall within the fenfe of the expreflion ufed in 
text of Vrihaspati, and the texts therefore coincide. “ Illuftiatively 
even a debt contracted by a wife or the reft, mud be paid by her hulband 
and the reft, if he gave previous or fubfequent alfent, and the wife or other 
debtor be unable to difcharge it or die. Here the word “ fon” being confi- 
dcred as illuftrative of a general fenfe, it may comprehend prefumptive heirs 
of the fame perfon, who live together and partake of the fame food. 

It is reafonable, that the debt of a wife fhould in fome cafes be paid by 
her hufband. 

CCXVI. 

Ya'jnyawalcya : —If the wife of a herdfman, a vintner, a 
dancer, a wafherman, or a hunter contract a debt, the 
hulband [hall pay it; becaufe his livelihood chiefly de¬ 
pends on the labour of fuch a wife. 

CCXVII. 

Vrihaspati: —The hufband, being a vintner, a hunter or 
fowler, a wafher, a herdfman, a fhepherd, or the like, fhall 
pay the debt of his wife : it was contra&ed in the concerns 
of the hufband. 

These hufbands fhall be compelled to pay the debts of their wives. 
“ Becaufe” Ihould be here fupplied ; arid the conftruCtion is, becaufe thofe 
debts were contracted by them in the concerns of their hulbands. Confe¬ 
quently a debt may be contracted by a wife in the concerns of her hufband, 
if they require fuch a debt. 

t 

CCXVIII. 

Na'reda :—Except the wife of a wafher, hunter, herdfman, 
or vintner; for the livelihood of fuch a hufband, and the 
fupport of his family, depend on her. 

This rnuft be connected for interpretation with the text above cited 
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(CCIX i), in this manner; a debt contraded by a wife, excepting the 
wife of a wafher &c. fhall not be paid by her hufband. The reafon is 
i ubjoined ; and here again “ becaufe muff be fupplied: or the fecond par¬ 
ticle has the caufal fenfe. 

Here “ wafher” and the reft are mentioned indeterminately. In fad, 
whatever, be his clafs, if the hufband s livelihood depend chiefly on the la¬ 
bour of his wife, he mufl difcharge a debt contraded by her, whether 
he be a prieft or a wafher: but he, whofc livelihood does not depend on his 
wife, whether he be a wafher or a prieft, fhall not pay his wife’s debt. 
This is noticed by Misra : he Jays , ‘in other cafes alfo, wherever the 
wife has the chief management, there is no reftridion of clafs; the wife 
alone conducts all affairs, the hufband is abfolutely ignorant of every 
tranfadion.’ Accordingly it is obferved, that, in the province of Cdmarhpa, 
almoft every civil tranfadion is now conduded by women. 

But this is merely a vague defcription; for a debt contraded by the 
wife of a Brahmana and’ fo forth, for the fupport of the family, muff alfo be 
paid by the chief of that family. From the reafon aftigned, “becaufe his 
livelihood chiefly depends on the labour of fuch a wife,” it appears, that 

any other perfons, of whom the livelihood depends on the labour of their 
wives, mufl pay the debt contraded by thofe wives. This is admitted in 
the Mitacjhata. Chandeswara alfo makes the fameobfervation; ‘the cir- 
cumftance of his livelihood depending on the labour of his wife is particu¬ 
larly intended; not any reftridion of clafs.’ 

Here it fhould be remarked, that they are only mentioned approximate¬ 
ly ; for, the hufbands being conftantly occupied in wafhing clothes, attend¬ 
ing cattle and the like, and therefore unable to provide neceflaries for con- 
fumption, and fuch being the pradice of certain other perfons, the providing 
of neceflaries, like other houfehold bufinefs, is conduded by their wives 
alone. It is the fame alfo in refpedof hulbandmen and the reft. However, 
a debt contraded by any married woman, who prefides over her hu/band's 
houfehold , for the fupport of her own brother’s family, need not be paid by 
the- hufband, any more than the debt of a father contraded under the influ- 


ence 


cnee ofluft ; but other debts, contracted by his wi'e, mull be paid by the 
hufband. 

CCXIX. 

Ca'tya'yana: —A debt, which is contracted by a wife or 
mother for the behoof of the family, when her hufband or 
fori is gone to a foreign country, after authorizing the locin } 
mult be paid by the hufband or fon. 

If a hufband or fon, intending a journey to a foreign country, and being 
afleed by his wife or mother for food and raiment, tell her, “ contract 
debtsthe debt contraCled by her mull be paid by him when he returns to 
his own home. “ After authorizing the loan ” is an approximate expref- 
fion ; for, even though he did not authorize it, the reafoning would be the 
fame. 

The Retnacara . 

The meaning is, if he go abroad without making provifion for her food, 
vefture and the like. “ When he is gone to a foreign country,” is alfo iiluf- 
trative of a general fetife; the fame rule Ihould be admitted, even though he 
remain at home. As is mentioned in the Retnacara ; ‘ if he remain at home, 
or go abroad, without afligning any fublillence to his wife or mother. 
This again is merely illuftrative ; hence fuch a debt, even though contract¬ 
ed by a minor fon or daughter, mull be difeharged. 

Here an obfervation maybe made: a debt, contracted by a mother for 
religious purpefes and the like, mull be difeharged by her fon. Suppofe a 
man, whofe fon is an infant, and whofe wife has contracted a debt jointly 
with her hulband, but he dies, and his fon inherits his property; in that 
cafe by whomlhould the debt be paid ? By the fon alone, for he is under 
a double obligation to difeharge the debt; under a civil obligation , becaufe 
he holds affets ; under a moral obligation , becaufe he is fon of the deceafed. 
But, if the debtor leave no alfets, what fhould follow? It is replied, 
the fon neverthelefs ought to pay the debt; for redemption from 
debt is Hated as the benefit arifing from male offspring alone, fince the 

text 
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fext of Nareda (CLXXXVIII) defcribes the wifh for male offspring as 
originating in the wifh to be liberated from debt: fenfual delights and male 
offspring are defcribed as the benefit accruing from a wife, by a text of the 
Cdlica purdna, “ a wife affords delight and male offspring confequently, 
if there be a fon produced by her, why fliould the wife, who has afforded 
other benefit, difcharge the debt ? It is accordingly remarked in the Mitac- 
Jloara , that * a debt, contracted by a wife jointly with her hufband, muff, 
on failure of the hufband, be paid by the wife, if file have no male ilfue.* 

Thus the divine Ca'lida'sa fays in the Raghwuan&a , “ Blifs in ano¬ 
ther world, and purity in this, fpring from devotion and alms ; but pro¬ 
geny of a pure race contributes to profperity in the other w’orld as well as 
in this,” And again, in the fame work; “ thinking oblations will be 
hardly obtained after me, the manes of my anceflors tafte the water, which I 
regularly offer, warmed by their fighs.”* Of thofe paffages the meaning 
is this; in another world, profperity or aufpicious fortune, that is, the blifs 
of heaven, is attained; in this world, aufpicious fortune, that is, the dif¬ 
charge of debts, is obtained ; meaning debts to the deities, to progenitors, 
to holy fages, and to men. The fecond verfe is a fpeech of a mighty king 
named DilTpa, who was childlefs. It has this meaning; water has been 
prefented in the form of oblations to anceflors by me Dili'pa ; but my 
anceflors tafte the water warmed by their fighs : he affigns the caufe of 
their fighs ; after me Dili'pa it will be difficult to obtain oblations of wa¬ 
ter : refledting, “ by whom will it be prelented, fince he has no fon, 1 ’ they 
emit warm fighs. Therefore, wanting progeny, anceflors alfo figh with 
forrow. It is hereby indicated, that the birth of a fon relieves ancefors from 
this mifery. 

If there* be both a great grandfon who has fucceeded to the eftate, and a 
widow, what fliould be ruled? There is no difficulty in that cafe, becaufe 
whoever takes the eflate of the deceafed, mufl alfo maintain thofe whom 
the deceafed was bound to fupport. Since food and raiment mufl neceffa- 
rily be furniflied to the widow ; from parity of reafoning, money fufficient 
to difcharge the debts of her hufband, which are payable by her, mufl alfo 
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The verfes are only quoted in part; I inf.rt the tranflation at large. 
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be fupplied. But, if the debtor leave no aflets, his great grandfon does not 
fucceed to any eftate; the widow, however, has feveral property, fuch as 
jewels and the like ; the debt fhould in that cafe be difeharged by her out 
of that property, for fages have declared her liable to the payment of debts. 
This and other points may be reafoned by the wife. Vishnu alfo declares, 
that debts muft be paid by thofe, who take the aflets. 

eexx. 

Vishnu: —He, who takes the aflets of a man leaving no 
male iffue, muft pay the fum due by him ; and fo muft 
he, who has the care of the widow left by one who had 
no aflets. 

“ Sum” (dhana) here fignifies debt; the fame term in the fubfequent 
phrafe, “ who had no aifets” (adhana), fignifies wealth. The Retnacara. 

Two fons have fucceeded to the eftate on the death of the father; in his 
life time the father had commanded one fon to pay a certain debt; what is 
the rule of decifion in that cafe ? Although both be equally fucceffors and 
fons of the deceafed, that fon only, who received the injundtion, muft pay 
the debt; for he is bound to fulfil his father’s commands. But if the other 
fon, confidering it as a moral duty, fpontaneoufly give his proportionate 
fhare, it ftiould be accepted; elfe, how could the moral obligations of that 
other fon be fulfilled ? For he, who received the injundtion, ftiould fulfil 
his father’s commands without diftrefling the fecond fon. Yet, if the fe- 
cond fon delude his brother by this declaration, “ I am my father’s fon 
as well as he, I therefore will pay my proportionate fhare of the debt,” 
and do not pay his fiare of the debt to the creditor, it muft be fully difeharg¬ 
ed by him who received the command; for his father, dreading’immoral 
confequences, gave the order through apprehenfion of fuch deceit or the 
like. If a father, in fuch a cafe, give land or fimilar property to any 
one fon with fuch an inftrudlion, furely the debt muft be difeharged 
by him alone; and he fhall take the whole property given by his father 
on this conjideration, and his proportionate fhare of other property left by 
his father. The fubjedt has been further difeufled already. 

4 N On 


On failure of perfons holding affets, he, who has the care of the wife, 
muft pay the debt, under the rule of Vishnu (CCXX) and text of Ya j- 
nvawalcya (CLXX1). Nareda declares it with a particular expla¬ 
nation. 

CCXXI. 

Na'reda :—He, who poffeffes the laft of difloyal wives, or 
the firft of twice married women, muft pay the debt con¬ 
tracted by her hufband. 

The fenfe is this 5 of four forts of women wilfully libidinous, or dif¬ 
loyal, her, who is laft or fourth in the enumeration; and of three twice 
married women, her, who is firft defcribed; he, who takes either of thefe 
two women, fhall pay the debt contracted by the hufband; and not the 
debt contracted by the hufband of any other woman. Chande'swara. 

Consequently he, who takes a twice married woman of the fecond, 
or third defcription, or a difloyal wife of the firft, fecond, or third def- 
cription, fhall not pay the debt contracted by her hufband. The fame 
legiflator propounds the diftinCtions of twice married women and difloyal 
wives (Book IV, v. CLVill.) 

If a man wed a girl, whofe marriage has been already celebrated but 
not confummated, he muft pay the debt of her firft hufband, becaufe he 
has taken in marriage a girl already' efpoufed by another. 

That girl, who is tacitly or exprefsly contracted to one man by her 
parents, confidering the laws of the diftriCt, or reflecting, “ the laws of 
our couAtry are not violated by giving the damfel to that man though ug¬ 
ly;” (“laws” are in the plural number with a comprehenfive fenfe, in¬ 
cluding the laws of families and laws in general;) if fuch a girl contract 
an affeCtion for another man, handfome or rich, and wilfully accede to him, 
lhe is confidered as the fecond twice married woman. The text (Book 
IV, v. CLVIII 3) is alfo read utpannasahesa inftead of utpanndsahesd; 
this reading the author of th'e Mitdcjkara explains, “ becoming difloyal.” 


If 
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If the fame kinfmen, tacitly or exprefsly affiancing a damfel to one man, 
but deluded by beauty or the like, give her in marriage to another, ffie is 
conlidered as the third twice married woman. The diftindtion between the 
fecond and third arifes from this difference, that in one injlance the fecond 
marriage is the adt of her kinfmen, and in the other it is not the adt of her 
kinfmen. In thefe cafes, fince the firft huffiand had not actually received 
the damfel, the debt contradted by the firft huffiand ffiall not be paid by 
her fecond lord. By “parents” and “ kinfmen” muff be here under- 
ftood her father, paternal grandfather, or other perfons, who have a right 
to difpofe of her in marriage. 

Whether Ihe have borne children or be childlefs (intimating generally 
one, whofe marriage has been confummated), a woman, who clings 
to another man during her hufband’s life, through luft (or avarice, or any 
irregular appetite), is the firft difloyal wife. 

Her hufband being living, ffie, who deferts him, and gives herfelf to 
another man, faying “ I am thine,” but afterwards returns to her firft 
hufband, again faying “ I am thine,” is the fecond. She is diftinguiffied 
from the fourth, becaufe, in refpedt even of her wedded hufband, ffie is a 
woman previoufly enjoyed by another. 

After the death of her huffiand, a woman, living in his family, 
whether unguarded or guarded, who receives the careffes of another, 
through carnal defire, is the third difloyal wife. In fadt ffie is fimilar to 
the firft, but diftinguiffied by the circumftance of her huffiand’s deceafe, 
whereas the huffiand of the firft was living. ** Leaves his brother or other 
kinfmen” (Book IV, v. CLVIII 7); that implies, that ffie fo adted, though 
oppofed by her huffiand’s brother and the reft: it denotes her finning in 
fecret. 

Or the phrafe, “ leaves his brother or other kinfmen,” may intend the 
cafe of troth verbally plighted; and the term “ brother or kinfman” may 
comprehend every fapinda of equal clafs. Thus, if the affianced huffiand 
of a girl, who was tacitly or verbally given in marriage, die, and ffie re¬ 
ceive 




ccivc the embraces of a flranger, or a perfon not related within the degree 
of a fapinda , fhe is confidered as the third difloyal wife; not as a twice 
married woman. This may be underftood from the ambiguous terms of 
the text. But if fhe receive the embraces of a man of equal clafs on failure 
of fapindas, fhe is a twice married woman of the fecond defeription. For 
in the definition of the third twice married woman (Book IV, v. CLVIII 4) 
the terms “ fapinda of equal clafs” occur. Thus fome expound the texts. 

t j 

On this we remark, that, after the death of her hulband, if a woman, 
previoufly authorized by him, receive the embraces of his brother for the 
fake of male offspring, there is no offence ; hence it is fpecified, “ through 
carnal defire,” and, “ who Jeaves his brother or kinfman.” If fhe pafs 
by his brother or kinfman, and receive the embraces of another man of 
equal clafs, in conformity to the diredions of her bufband, there is no of¬ 
fence ; therefore does the fage fpecify, “ through carnal defire.” But, if 
file receive the careffes of her hufband’s brother or kinfman, being impelled 
by luft or the like, and not folcly guided by the duty of raifing up offspring , 
ftill there is no offence this is alfo intimated by the text, “ who leaves 
his brother or kinfman.” Such a pradice adually fubfifts among fome 
people in particular diflrids. Yet, in fid, the procreation of a fon on the 
wife of a kinfman is forbidden in the Cali age. 

[“The procreation of a fon by the brother of a deceafed huf- 
band muft in the Cali age be avoided.”] * 

In this text alfo, “ carnal defire ” is an inftance denoting like wife avarice 
and other irregular appetites. 

** She, who, having received injunctions'’ (Book IV, v. CLVIII 8); who 
has been told by her kinfmen, receive the embraces of fuch a man; if 
fhe take as a hufband any other man than him whom her kinfmen affigned, is 
the fourth difloyal wife: and fo is one purchafed for money, or impelled by 
hunger or third:. Confequently the feveral phrafes, “ having received injunc- 

* The text, here partially quoted, is no where cited at large. Similar texts are cited in the fifth 
book. Sec likewife Book IV, v. CL VII, and a general note to the tranflation of Menu (V 3). 

tions” 




tions” &c. may be taken either conjointly or feparately. This fenfe is denot¬ 
ed: a woman, having loft her hufband, but defirous of wedlock, gives her- 
felf to fome man j the is the fourth difloyal wife : and if a woman, whofe huf¬ 
band is living, defert him and cling to another, but do not return to her 
firjl hufband, fhe alfo may be confidered as a difloyal wife of the fourth def- 
cription. This text not fpecifying, “ after her hufband’s deceafe,” and the 
preceding text exprefling (Book IV, v. CLVIII 6) ‘‘ but returns to the houfe 
of her lord,” there is no confufion, 

Since he enjoys with a previous title this woman, who is another s wife, 
he muft pay the debts contracted by her hufband: and this muft be confi* 
fidered as exclufive of an unmarried harlot* 

ccxxii. 

Ca'tya'yana i—A DEBT, which has been contra&ed by in¬ 
digent and childlefs vintners and the reft, muft be paid by 
him, who has the care of their wives. 

Under, the term “ and the reft” are comprehended all perfons whofe 
livelihood depends on their wives. Misra. 

“ Wives” being here mentioned in the plufal number, difloyal wives of 
every defeription are fuggefted. Confecpiently he, who poflefles the wife of a 
deceafed vintner or the like, affimilated to property becaufe fhe is able to fup- 
port the family, muft pay the debt of hier hufband. This is ordained by the 
text, and fhould not be controverted. Accordingly the following text of Na“* 
r eda has a fuitable import; otherwife it would be a needlefs repetition of 
the preceding text (CCXXI). 

CCXXIII. 

Na'reda :— He, who approaches the widow of an indigent 
man leaving no male iffue, muft pay the debt of her huf¬ 
band; fhe is confidered as his property. 

And this feems to have been the opinion of Chandeswara, Accordingly 



Sl 

( 334 ) 

he fays,'* this text of Na”reda alfo has the fame import with the text ofCA*- 
Tya'y an a’ (CCXXII). That again is a proper conftru&ion ; for in the texts 
of Ca'tva'yana (CLXXIH 2) of Na~reda (CLXXII) and of Vr ihas- 
I* ati (CLXXIV) the expreffion, ** he, who takes the widow” (Jirihari), ex* 
hibits the "verb hri in the fenfe of poffcffion; and in the text of Y a’jnyawal- 
CYa (CLXX 1 ) and rule of Vishnu (CCXX) the fimilar expreffion (Jirigra- 
Bt) exhibits the verb grak in the fenfe of caption or occupancy: but here 
(CCXXII and CCXXIII) the verbs bhuj and in, preceded by the infeparable 
particle upa (in the words upa bbucia, and upaiti) fignify enjoyment and approach. 
The preceding text of Na'reda (CCXXI) does not propound the obligation 
on him, who takes the widow, to pay the debt of her hufband ; but, the ob¬ 
ligation on him to pay the debt, on failure of heirs and fons, having been al¬ 
ready ftated (CLXXII), it propounds a fpecial rule. There is confequently 
no objection to take the radical as (of the word famasnute) in the fenfe of enjoy¬ 
ment or poffeffion'(CCXX>I). Accordingly Na’reda -adds, ** the is consi¬ 
dered as his property” (CCXXIII) ; he benefits by the wife of the deceafed, 
through the wealth brought with her. Or the relative, ufed adverbially in 
that phrafe, denotes the woman. But he, who enjoys the widow, is only liable 
on failure of a guardian of the widow, and on failure of Ions and grandfons 
not competent to the management of affairs. However, it is held in the Ret- 
nacara and other works, that this rule of decifion concerns only thofe women 
on whofe labour their hufbands depend chiefly for their livelihood. The 
fame opinion is almoft exprefsly delivered by the author of the Mitdcjhard. 

In the laft cafe and in this, the difference between him, who takes the Wi¬ 
dow or becomes her guardian , and him, who enjoys the widow or becomes her 
paramour , is evidently the fame as between a man who has the care of ano¬ 
ther’s land, and one who has the enjoyment of it. 

But fome hold, that one text (CCXXIII) propounds generally the pay¬ 
ment of debts by him who takes the widow ; the other text (CCXXI) or¬ 
dains fpecially the payment of debts by him who takes the widow under par- 
ttcular circumjiances: there is confequently no vain repetition. Gatva yana 
directs payment by him, who has taken the widow, if there be a foil living 
but incompetent to the conduct of affairs (CLXXIV 2); in another text 
(CCXXII) he diretts, that the debt of one, who had no male iffue, or whofe 
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Ton is deceafed, (hall be paid by him, who has the care of the widow : there 
is confequently no vain repetition. It follows, that he, who enjoys a dis¬ 
loyal wife of another defcription, need not pay her hufoand’s debt. 

That is liable to objection; for the preceding text of Na'reda 
(CLXXII) would contain a needlefs repetition of the text laft cited 
(CCXXIII). That point fhould be examined. This defcription of women 
is greatly blamed by legiflators. That the wives of Brahmanas, and other 
Virtuous women, do not fo a< 3 , may be learnt in the difcuffion of the duties 
of man and wife. 

When a fon competent to the management of affairs is living, and there is 
alfb a guardian of the widow, the debt mull; in general be paid by the fon 
alone, as has been already mentioned. From this rule Ca tv ay an a pro¬ 
pounds a particular exception. 

CCXXIV. 

Catya yana :—Should a widow, who has feveral property, 
take the prote£lion of another man without the affent of 
her fon, her property may be feized by that fon, if there 
be no daughters: 

2. He may feize it to difcharge debts, but never for his 
own gratification, fince he cannot compel his parents to 
pay any thing for an improper caufe. 

3. Of that woman, who has male ififue, but deferts her 
fon though opulent, Menu declares, that her fon may 
take the peculiar property and difcharge therewith his 
father’s debts, 

** Without theaflent of her fon;” or againft his confent. “ Who 
has feveral propertywho has eonfiderable female property. “ If there 
be no daughters £' on failure of daughters. 

The Retndcara. 

The 




The meaning is this; if a woman, poflefling feveral property, take the 
protection of another man againft the confent of her fon, that fon may feize 
her property j but he can only do fo when he is unable to difeharge debts 
out of his own property, and not for his own gratification, fince he cannot 
compel his parents to pay any thing for an improper caufe ; that is, he can¬ 
not pofifefs himfelf of the property of his father or of his mother for the ac- 
complifhment of an unfit purpofe. Here the difeharge of debts is merely an 
inftance of indifpenfable duties. The debts may be his own or his father’s. 
But he can only do fo, if there be no daughter ; for, fhould there be daugh¬ 
ters, they are entitled to their mother’s feveral property : and this fuppofes 
female property, fuch as prefents given at the bridal proceflion, and on other 
occafions : the diftindions of fiich property will be noticed in the chapter on 
the property of women, under the title of inheritance. It may be here noti¬ 
ced, that her recourfe to another man muft be confidered as equivalent to 
the natural deceafe of the mother. But, at the option of the fon, her title to 
feveral property may depart or fubfift, under the authority of the text 
( Book V, v. CCCCV i and 2 ). 

If a woman, defer ting her fon though capable of protecting her , take her 
feveral property and recur to another man without the confent of her fon, that 
fon, feizing even her feveral property, may difeharge debts therewith ; fuch 
is the fenfe of the third verfe ( CCXXIV 3). 

By the expreflion “ though opulent ” it is (hown, that, if fhe defert an 
indigent fon, alfuredly that fon may feize her feveral property. 

The Retnacara. 

“Who has male ilfue ” deferibes the woman. From the particle in the 
phrafe “ leizing even her feveral property, ” it follows, that, if any part of 
his patrimony have been taken, afluredly he may feize that. The debt to 
be paid fhould be the debt of his father; for the text fpecifies “ his father’s 
debts”. The commentator fays, “afluredly that fon may feize her feveral 
property ; ” here “ for the payment of debts ” fhould be fubjoined: and this 
is evident from the text. The term tranjlated “opulent,” but literally figni- 
fying * f capable,” here imports polfefling wealth; “incapable” fignifies 

money lefs. 
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moneylefs. The difference is this; if fhe deferted an opulent fon, he can 
only feize her feveral property for the difcharge of his father’s debts; but, 
if fhe abandon an indigent fon, he may feize it for payment even of his own 
debts. But, if the woman have no feveral property, the fon alone muft dif¬ 
charge the debt. This Nareda declares. 

CCXXV. 

Nareda : —But, if a woman, who has male iflue, but no fe¬ 
veral property , defert her fon and recur to another man, 
her fon alone muft pay the whole debt of her deceafed 

lord. 

If fhe defert an opulent or capable fon, and take the protection of another 
man, without carrying any former property, her fon alone muft pay the 
debt contracted by her deceafed lord. The R- etnacara ‘ 

Consequently the conftruftion is, her fon is liable for, and muft pay, 
the debt of her lord: and that, provided the fon be competent to the con¬ 
fab of affairs-, elfe he, who takes the widow, would be liable for the pay¬ 
ment of debts: hence the commentator adds “ capable or opulent .” It has 
been declared (CLXXII), that a fon, not competent to the management of 
affairs , mu ft difcharge the debt on failure of a guardian of the widow; by 
this text it is declared, that a fon competent to conduit affairs muft difcharge 
the debt, although a man have taken the widow: confequently there is no 
vain repetition. The debtor being dead, his fon competent to manage 
affairs muft pay the father’s debt out of the feveral property of his adulter¬ 
ous mother, or out of his own property, whichever may be practicable: 
this is fhown by what has preceded. » 

CCXXV I. 

Na'reda: _But if a woman take the proteftion of another 

man, carrying her riches and her offspring, he muft pay. 
the debt of her hufband, or abandon fuch a woman. 


“ Carrying her riches;” poffeffing confiderable wealth. 

4P 


Her huf- 
band;’* 


band;” her wedded lord. Or, to avoid the payment of the debt, he mud: 
abandon fuch a woman, who brings her offspring and her wealth. 

The Retnacara. 

» . ; 1 , ■* ■ . . ■ - ..... 

CCXXVII. 

Catyayana :—If a woman, having an infant fon and much 
-wealth, feek another prote&or, he, whofe prote£lion is 
taken, mull pay the debt of her hujband: this law is declared 
in refpeft of women, who have infant fons. 

Here the term employed (bhartri) fignifies one who maintains her, not 
one who marries her. “ Seek,” or recur to, ‘ for fupportthe texts fhould 
be fo fupplied. Confequently the guardian, to whom the mother of an in- 
■fant fon, but pofTefling much wealth, recurs for the fupport of her fon and 
herfelf, muft, if he accept the truft, pay the debt of her hufband out of her 
property; or, paying it out of his own property, he flia.ll afterwards obtain 
reimburfement. Such is the fcnfe of the text: and he muft alfo maintain 
both the mother and fon. There is no vain repetition of the preceding text 
(CLXXIII). And in this cafe, the guardian does not take the affets; for 
the woman alone has the care of the goods. Thus we explain the law. 

When the debtor is living, but is mad, has been long abfent in a foreign 
country, is an idiot or the like; in a word, is incapable of difcharging 
debts; in that cafe, his debt fhall be paid by his fon alone, as has been al¬ 
ready mentioned : but, if he have no offspring, what fhould be ruled ? On 
this point the fame legiflator propounds a law. 

CCXXVI1I. 

Ca'tya'yana:—The debts of men long abfent in a foreign 
country, of idiots, madmen, and the like, who have no 
male kindred, and of religious anchorets, muft be paid, 
even during their lives, but without inter eft , by fuch as have 
the care of the debtor's wife and goods. 

By fuch as have taken the wife and the goods appertaining to a man long 
• . abfent 
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abfent in a foreign country, and fo forth: and this muft be underftood, ac¬ 
cording to circumftanccs, as intending alfo outcafts and the like. 

Many fages have declared generally, that the debt mull: be difcharged by 
him, who takes the wife of the debtor; a fpecial rule is here propounded. 

A man has two wives ; one, taking her offspring and her wealth, gives hcr- 
felf to another man faying, “ I am thine ;” and the other, who polfelfes no 
wealth, takes the prote6lion of a guardian ; what is the rule of decifion in this 
cafe ? It is anfwered, fince he, who takes the wife with effe&s, in fa£l holds 
alfets, the debt muft be difcharged by him; but, if both be in the fame fixa¬ 
tion, it muft be paid in equal proportions by both. This is the import of the 
former text (CCXXVI). But, if the receipt of effects were previoufly un¬ 
known, and the creditor exacted immediate payment from him, who had the 
care of his debtors wife, after which the receipt of effects is difcovered, 
then indeed the payment made by the guardian of the wife is not legal, bc- 
caufe it was exaded from a perfon not juftJy liable; he may therefore reco¬ 
ver his money from the creditor; and the creditor fhall obtain his due from 
him alone, who bolds affets : the holder of alfets may be compelled to reim- 
burfe the guardian of the wife. Such is the proper mode of adjuftment in 
forenfick pradice. 

A case may be here ftated. A certain difhoneft furety for payment afk- 
ed a loan of a moneylender, in the name of a certain borrower; and the 
lender, fixing ftipulated intereft at the rate of two paiias, fent the loan to 
the borrower through the hands of the furety. Bringing the fum borrowed, 
the furety told the borrower, “ he will not lend the money without ftipu¬ 
lated intereft at the rate of four patias” Urged by diftrefs, the borrower 
agreed to that intereft and accepted the loan. At the time of payment, the 
debtor delivered to the furety the fum due on a computation of intereft at 
the rate of four panas; but the furety paid the creditor at the rate of two 
panas. After a few days the whole circumftances were difcovered. The 
creditor therefore demands the greater intereft from the furety; the debtor 
alfo claims the excefs from the furety; and the furety refufes to pay it to 
either of them. What fhould be the rule of decifion in this cafe? The 
anfwer is, the creditor can have no right to receive greater intereft than fuch 
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as he ftipulated when he made the loan; the furcty is not entitled to ob¬ 
tain intereft on another’s money ; it is therefore reafonable, that the debtor 
fhould recover the fum erroneoufly paid. 

It ihould not be aiked objectively, why fhould not the debtor pay the in¬ 
tereft ftipulated by him, for the fake of preferving uprightnefs in his dealings ? 
Deceived by the furety’s words, the debtor made the promife before the 
furety, not before the creditor. That promife only, which was made by 
the furety, as his reprefentative, in the prefence of the creditor, is efficient ; 
not the promife originating in errour caufed by the furety’s fallacy. A- 
gain ; the creditor may have accepted lefs intereft through tendernefs 
excited by the appearance of diftrefs in the debtor; in that cafe, the re¬ 
mainder (hall benefit the debtor alone, for it was in a manner relinquished to 
him. Yet, if the debtor voluntarily pay it, the other {hall receive it 
by his voluntary aCt. But, when an intermediate perfon himfelf borrows 
money and lends it to the ultimate debtor, he is not a furety, but debtor 
to one and creditor of another: in fuch a cafe therefore, he is entitled to the 
intereft at the rate of four paHas. 

If a debtor had no fon born to him, and leave no widow, nor affets, by 
whom {hall his debt be paid ? By no one. But, if the debtor gave a pledge 
on contracting the debt, and his great grandfon be living, the debt fhould 
be paid by that great grandfon. 


CCXXIX 


Ya'jnyawalcya :— A debt, fecured merely by a written 
contract, fhall be difcharged, from a moral and religious 
obligation, , only by three perfons, the debtor, his Jon, and his 
Jon’s fon; but a pledge fhall be enjoyed until a&ual pay¬ 
ment of the debt by any heir in any degree . * 

But if the great grandfon do not wifh to redeem the pledge, thofe, who 
would be entitled to inherit on failure of great grandfons, may, in the 
order of fucceffion pay the debt and take the mortgaged property. If no 


* Already cited at v XXXVIII 2, and partially at v, CXI 
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one chufe to redeem it, the pledgee may continue to enjoy it, after ac* 
quainting the king; the fum cannot be forcibly exa&ed from the great 
grandfon or remoter heir, becaufe, not having yet taken the aflets, he is not 
liable for the debt# 

This doubt here occurs: if the debtor contra&ed the debt giving a pledge 
for cullody only, and he, his fon and his fon’s fon die, but a great grand¬ 
fon furvive; in that cafe the debt need not be paid by the great grandfon s 
for he does not enjoy the mortgaged property, and the pledgee is permit¬ 
ted to enjoy property pledged, fo long as the debt fhall remain unpaid 
(CCXXIX) : but the great grandfon alone Can take the pledge, becaufe it 
is the chattel of his great grandfather. The apparent difficulty may be thus 
reconciled: “ but property pledged lhall be enjoyed” is an expreffion mere¬ 
ly illuftrative of a general fenfe ; in the cafe fuppofed the payment of the debt 
is alone requilite. Or the word pledge may there lignify a pledge given in 
lieu of intereft as well as a pledge not to be ufed; and the word “ enjoy” 
fuggefts occupancy as well as fruition : hence there is no difficulty. Elfe 
it would be inconfiftent with reafon, that, after advancing his own proper¬ 
ty and fafely keeping the pledge for a long time, the creditor fhould be 
obliged to reftore it to the great grandfon of his debtor without receiving his 
due. Since the great grandfon or remoter heir holds aflets when he has 
received the pledge, he is bound to pay the debt. 

ccxxx. 

Vrihaspati:— He, who, having received a fum lent or the 
like, does not repay it to the owner, will be born hereafter 
in his creditor’s houfe, a Have, a fervant, a woman, or a qua¬ 
druped. 

The term here employed fignifies a loan. ** Or the like” compre¬ 
hends depofits and fo forth. 

The Retndcara. 

“ To the owner to the former mafter of the fum, that is to the cre¬ 
ditor and fo forth. Therefore a debt muft necelfarily be paid by a fon or 
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ether defcendant, left his father or anceftor become a flave ; otherwife hell 
awaits him, becaufe he has not followed the conduft prefcribed. Thus 
may the law be concifely ftated. 


When the creditor is dead; or has become a religious anchoret or the 
like, the debtor Ihould pay the fum to his fon or other heir; on failure of 
the, neareft, to the remoter heir fucceflively, down to the learned prieft. 
But, if there be no heir, nor any learned prieft in that country, or if he 

refufe the payment tendered, Na'reda propounds the rule to be obferved 
in that cafe. 


CCXXXI. 

Nareda: —If a creditor of the prieftly clafs die leaving 
iflue, the king/hall caufe the debt to be paid to them; if he 
leave no iflue, to his near kinfman; if he leave none, who 
are near, to thofe who are diftant, paternal or maternal; 

2. If he leave no heirs near or diftant, nor perfons connected 
by facredfiudies , the king fhall beftow it on worthy priefts; 
but if none fuch are prefent, let him caft it into the waters: 
the debts of other claffes, in fimilar circumfiances, he may Jeize 
for himfelf. 

What is due to a prieft, whether it be a gratuity or fimilar claim , 
or the like, muft, on failure of him, be paid to his fon or other defcendant, 
in the regular order of fucceflion. That is intimated by the phrafe “ leav- 
ing iflue. On failure of iflue, to his near kinfmen; on failure of them, 
to diftant kinfmen, allied to himfelf, to his father, or to his mother : this 
will be explained under the title of inheritance. On failure of thefe, it 
Ihould be given to learned priefts; or on failure of them, “ let him 
caft it into the waters.” What is due to men of the military and 
other claffes, the debtor Ihould, by parity of reafoning, pay to the heirs 
m regular fucceflion, delivering it, on failure of nearer heirs, to the next 
remoter heir, down to diftant kinfmen ; but on failure of thefe, it muft 
be paid to the king, under the rule of Vishnu concerning heredita> 
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ble property, “ the wealth of all, but priefts, who die without heirs, goes to 
the king (Book V, v. CCCCXVII).” But the property of priefts may on 
no account be taken by the king. In this Misra, Bhavadeva and 
others concur; and Baudha'yana, quoted in th s Retnacara under the 
title of inheritance, forbids the facrilege. That text (Book V, v. CCCCXLIV) 
is expounded, “ the property of Brdhmanas is the moft exalted poifon to 
him who feizes it." From the word “ never” it appears, that the property 
of Brdhmanas rauft not even be received in the form of a tax. According¬ 
ly, in his glofs on the inftitutes of ParaYara, Madhava cites the fol¬ 
lowing texts of Menu. 

CCXXXII. 

Menu :— A king, even though dying with want , mult not re¬ 
ceive any tax from a Brahmana learned in the Vedas. 

Menu:—The king, having afeertained his knowledge of 
feripture and good morals, mull allot him a fuitable main¬ 
tenance, and prote£l him on all fides, as a father prote&s 
his own fon. 

The king mult allot him (that is, the prieft) a fuitable maintenance, or 
the means of fubfiftence; and protedt him on all fides, from robbers, rogues 
and the like. However, the direction in the text of NaYeda, “ he (hall 
beftow it on worthy priefts, or call it into the waters,” is a law refpedting 
the payment of debts. 


CHAPTER 
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CHAPTER VI. 

ON REDRESS FOR NON-PAYMENT. 

HIS, according to the author of the Mitacjhard, may be alfo con- 
fidered as the rule for receipt of debts by the creditor. 

Menu:—What has been pra&ifed by learned and virtuous 
men of twice-born tribes, if it be not inconfiftent with the 
legal cuftoms of provinces or diftri£ts, of clafTes or fami¬ 
lies, let the king eftablifh.* 

** Learned;” well read; Amera interprets it wife or intelligent. 
“ Virtuous;” endued with honefty; not deceivers. “ Twice-born;’* 
Brahmanasy Cfhatriyas, and Vaifyas : what has been pradtifed by fuch men ; 
if it be not inconfiftent with the legal cuftoms of that country, of families 
and clafles, let the king eftablifh, or confirm the practice, adopting it as un- 
feen or unrecorded law. The text muft be fo fupplied. 

CuLLtfC ABHATT A. 

In that glofs the meaning of the expreffion “ confirm the pradlice” is, 
that he fhould decide > according to that practice, a doubtful cafe*, for which 
no feen or recorded law provides. 

CCXXXIII. 

Menu:—When a creditor fues before him for the recovery 
of his right from a debtor, let him caufe the debtor to 
pay what the creditor lhall prove due. 

* Already cited at v, L, 
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" For the recovery of his right from a debtorto obtain the fum lent. 
The king, on application from the owner of the fum, for the recovery of it, 
lhall compel the debtor to pay to the creditor what he lhall prove due by 
Written or oral evidence or the like. 

CuLLlf CABHATTA. 

On application from the creditor for the recovery of what is due by the 
debtor, the king (hall by various means compel the debtor to pay the cre¬ 
ditor’s right, or the fum which he proves by evidence to be due from the 
debtor. 

Chandeswara. 

In what mode payment Ihould be enforced, Menu declares. 

CCXXXIV. 

Menu :—By whatever lawful means a creditor may have 
gotten poffeflion of his own property, let the king ratify 
fuch payment by the debtor, though obtained even by 
compulfory means. 

“ By compulfory meansby feizure, or diftrefs. 

Chandeswara and Cullu cabhatta. 

The debtor or his aflets may be the fubjedt, to which that expreffion 
refers. The fame lawgiver declares the feveral means by which payment 
may be enforced. 

- ccxxxv. 

Menu :—By the mode confonant to moral duty or by the media¬ 
tion of f riends , by luit in court, by artful management, 
or by diftrefs, a creditor may recover the property lent; 
and, fifthly, by legal force. 

He may recover it by the methods laft mentioned, if payment cannot be 
obtained by the feveral methods firft mentioned. Misra. 

• Another 


Another mode will be fubfequently mentioned. Vrihaspati ex* 
plains the mode confonant to moral duty. 

CCXXXVI. 

Vrihaspati:— By the interpofition of friends and kinfmen, 
by mild remonftrances, by importunate following, or by 
flaying conftantly at the houfe of the debtor, he may be 
compelled to pay the debt: this mode of recovery is cal¬ 
led a mode confonant to moral duty. 

By the perfualive difcourfe of thofe who are friends and intimates of the 
debtor, or his kinfmen, fuch as maternal uncles and the reft ; by mild re¬ 
monftrances or honied language of the creditor himfelf j by importunate 
following or purfuit; by flaying conftantly at the houfe of the debtor, or 
by abiding near him, that is by the creditor’s fafting and the like at the 
houfe of the debtor; by all thefe methods the debtor may be compelled 
to pay the debt to the creditor : this mode of recovery, by the interpofition 
of friends and the like, is called a mode confonant to moral duty. This is 
merely an inftance; it comprehends the interpofition of honeft ftrangers with 
difcourfe exciting a fenfe of fhame, and fo forth. 

Catyayana explains the mode of recovery by fuit in court. 

CCXXXVII. 

Ca'tya'yana A debtor, being arrefted and freely acknow¬ 
ledging the debt , may be openly dragged before the publick af- 
fembly, and confined until he pay what is due, according 
to the immemorial ufage of the country. 

The reftraint of the debtor by the creditor before the publick aflembly, 
until he pay the fum due, is the mode of recovery by forenfick proceeding. 

The Retnacara: 

He may be detained and confined; he may be flopped and prevented 
from going where he lifts, and fo confined. “ Before the publick aflembly 

oth'erwife 


otherwife he m ght allege, that he was exccffively beaten, and fo forth. 

“ According to the immemorial ufage of the country;” according to the 
ufage, which fubfifts in that particular country. For example; in fome 
countries creditors caufe their debtors to be arrefted and confined by the king s 
officer; in others, they themfelves, or their fervants, reftrain the debtor; in 
others again, they confine them in fetters. 

Or a diftincl method of recovering debts is called the mode of recovery 
confiftent with the immemorial ufage of the country ; or it falls under the 
defeription of violent compulfion, and will be hereafter mentioned : “they 
mull be made to pay their debts according to the cuftom of the country ” 
(CXLI1). It is limited by the reftri&ion of the immemorial ufage of 
the country. According to this opinion the mode of recovery by fuit in 
court or practice mull be otherwife explained. Thus the M'edkatit'hi has 
this remark; * from a debtor, who is indigent, payment muft be obtained 
by a praftical mode; and that pra&ice confifts in perfonal labour and the 
like. For inflance; a creditor, lending a further fum to an indigent debtor, 
may employ him in his regular occupation, fuch as hulbandry or the like: 
the produce thereby obtained Ihould be delivered to the creditor.’ 

m 

This, according to the preceding opinion, is a mode of recovery fimilar 
to that of fuit in court deferibed by Ca'tva'yana ; it falls under the fame 
defeription ; for the text of Ca'tva'yana is merely illuftrative. In fadl, 
a debtor, being reftrained, or being detained for work, otherwife than in 
the cuftody of the king’s officer and the like, may be employed in his re¬ 
gular occupation, fuch as agriculture and the like : and in that cafe, the 
creditor may not employ a Brahmana in menial fervice, nor a Vaifya. in 
military duty ; in fome countries he may employ a Brahmana in agricul¬ 
ture or commerce, but he may not employ a barber of a mixed clafs in 
carrying burdens. To indicate this and other circumftances the legiflator 
adds, “ according to the immemorial ufage of the country.” That intends 
alfo the cuftoms of families, and the ufage eftabliffied by law, and the like. 
Confequently the meaning is, a creditor may not employ his debtor in 
work inconfiftent with ufage. Again; in that country, where men of cer¬ 
tain claffes do not carry in a litter men of certain other clafies, the creditor 


may 


may not employ one of fuch a clafs in carrying the litter of a man of fuch 
other clafs. 

Bv the phrafe, “ before a publick aflembly,” it is intimated, that the per- 
fons affembled fhould interpofe to prevent fuch irregular employment. The 
poffible accufation of maltreatment is thereby obviated, as before. Or the 
expreflion, “ before a publick aflembly,** is intended to fuggeft the appro¬ 
bation to be obtained from impartial perfons in this form, “ this work, 
which is not inconfiftent with local ufags, the debtor muft perform;” it 
obviates the poffible accufation of infringing a cuftomary right. This and 
other points may be deduced from reafoning. 

“ Until he pay what is due ;” confequently, if the debt were difeharged, 
the creditor muft omit the reftraint and other meafures. This is mentioned 
incidentally, wandering from the real fubjecl. 

Vrihaspati explains artful management. , 

ccxxxvin. 

Vrihaspati: — When a creditor, with an artful defign, bor¬ 
rows any thing of his debtor, or withholds a thing depofited 
by him or the like, and thus compels payment of the debt, 
this is called legal deceit. 

“ With an artful defign;” by ftratagem. For inftance; the creditor 
borrows efieds of the debtor on fuch pretences as the following, and thus 
compels payment of the debt; “ a gueft of high rank is come to my houfe, 
lend me a metallick caldron for his fervice ;** or on this pretence, “ a 
kinfman of the bride is come to vifit the bridegroom, lend me filk clothes, 
ornaments and the like, to array the bridegroom.’* 

- “ Withholds a thing depofited by him;” or any thing fubfequently 
intruded. For inftance ; a creditor, who had formerly lent ten cdrjhdpanas , 
but cannot recover the fum, refolves on ufing artifice, and the debtor is.de- 
firous of borrowing a further fum; the creditor tells him, “I will further 
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lend you fifty panas of copper, and you {hall pay the whole at once, but you 
muft give a pledge.” The debtor, fo addrefled, delivers a pledge of greater 
value, and the creditor, giving a fmall part of the fum, tells him, “ I will 
give the whole fum the day after tomorrow.” On that day he delivers the 
fum diminilhed by the amount of his former debt, or attaches a fufficient 
part of the pledge. In fuch a cafe he withholds a thing fubfequently intrud¬ 
ed. The term “ and the like” comprehends depofits and the reft. In fuch a 
cafe there is not theabfolute fin of wronging one who has repofed confidence 
in him, provided he do not take more than his due. 

Again ; a difhoneft debtor, delivering a pledge for cuftody only, re¬ 
ceives a loan, but refutes to pay the debt at its term } the cunning cre¬ 
ditor mentions in various places, “ his pledge, which was in my poflef- 
fion, has been ftolen by thieves.” On hearing this through fucceflivc 
report, the debtor tenders the principal with intereft, and demands his 
pledge ; and that creditor delivers the pledge, and takes the fum tendered . 

In this cafe the fallacy muft: be confidered as an artifice. Such a mode 
of recovering debts is called legal deceit. Deceit (upadhi ) is fynonymous 
with artifice. 

Vrihaspati alfo explains diftrefs. 

CCXXXIX. 

Vrihaspati:—When he forces the debtor to pay by con¬ 
fining his fon, his wife or his cattle, or by watching 
conftantly at his door, this is called lawful confine¬ 
ment. 

« 

The method of recovery by the reftraint of his wife, his fon, or his cattle, 
or by watching at his door, is called lawful confinement, or diftrefs. This 
is a mere illuftration; the ultimate fenfe is, * caufing him to fujfer inconve¬ 
nience by any mode.’ However, that fhould not be done, by which he 
may be expofed to great danger. This we hold reafonable. 

The fame legiflator explains legal force. 



CCXL. 
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CCXL. 



Vrihaspati:—When, having tied the debtor, he carries 
him to his own houfe, and, by beating or other means 
compels him to pay, this is called violent compulfion. 

Binding him and carrying him to his own houfe, he may threaten to 
beat him and fo forth ; frightened by thofe menaces, the debtor pays 
the debt: in fuch a cafe, the threat of blows, preceded by confinement, is a 
mode of recovering debts, which is called violent compullion or legal force. 
The carrying of him to his own houfe is not requifite ; for the threat of 
beating him on the road, or at fome other place, is violent compulfion. 
The binding may be no more than forcible fcizure ; confequently the threat 
of blows, after catching him by the hair, mull be deemed violent compul¬ 
lion. 

Violent compulfion is a mode of recovery defined as confifting in 
blows and the like after carrying the debtor to his own houfe. 


The Retnacara. 


According to this author even blows are authorized. Under the term 
“ and the like” is comprehended harlh reproof, or verbal abufe and the 
like. 


CCXLI 


Catyayana :—By beating, or by coercion, a creditor may 
enforce payment from his debtor, or by work, by fuit in 
court, or by mild remonftrance : firft duly deliberating on 
the method to be followed: 

2. Or let him obtain the fum due by artifice, or diftrefs. 

In this text 44 beating” fignifies legal force or violent compulfion i 
** coercion,” Haying conftantly at the houfe of the debtor or importunate 
attendance. The term is fo explained in the glofs of the Retnacara : in 
effect it denotes the creditor himfelf refraining from food and the like - t and 
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that falls within the mode confonant to moral duty, as deferibed by Vr i- 
haspati. Chande^wara explains “work” or proper conduct, by an 
example : for inftance, reflecting, “ he is very diftioneft and will not repay 
the loan he receives from me : I muft recover the debt by blows and other 
fuitable methodsthe creditor adopts proper meafures. Ultimately it fug- 
gefts both means, proper conduft, and obliging the debtor to work ; this lajl 
falls'under the defeription of mild methods : it does not vary from the 
fenfe of Menu’s text, Or “ work” may bear the literal fenfe of labour : it 
ftiall be fubfequently difcufTed under the text of Ya'jnyawalcya. But 
“ fuit in court,” which has been explained as a fimilar mode , is alfo noticed by 
Ca'tyayana. “Mild remonftranceaffectionate language with praife 
and the like. “ Deliberatingdetermining after due deliberation. 

Catyayana next declares from what debtor payment fhould be obtain- 
tained, in what mode. 

CCXLII. 

% 

Ca'tya'yana:— By mild expoftulation let a creditor procure 
payment from a king, from his mailer, and from a prieft ; 
but from an evil minded man or an heir, by fome artful 
contrivance, 

2. Menu ordained, that merchants, cultivators of land, and 
artifts, muft be made to pay their debts, according to 
the cuftom of the country; but that a creditor might 
enforce payment from diftioneft debtors by violent mea¬ 
fures, 

€ 

“ Heir j” inheritor. In fome places the text is read, “Ehr igu ordained.” 

He ordained, that merchants, cultivators of land, and artifts, muft be 
made to pay their debts, according to the cuftom of the country. 

The Retnacara. 

“ A priest” or fpiritual parent: but if any other than a prieft happen 

to 


to be fpiritual parent oj the creditor , he alfo is fuggefted by the word 
** pried:” taken illuftratively. Again; the word “ prieft” (viprd) may 
be taken in the Ample fenfe of venerable, for it has that import; and a 
perfon, to whom veneration is due from the creditor, is meant. Why are 
the ** king” and “ the creditor’s matter ” feparately mentioned ? Thean- 
fwer is, becaufe difrefpedt to the king, or to his own matter, produces evil 
in this world ; to intimate this, they have been feparately mentioned. It 
may be here remarked, that in fome inftances even a ''Sudra is venerable. 

Ya'jnyawalcya :—Science, moral conduft, age, kindred 
and wealth, entitle men to refpeft; and moft that, which 
is firft mentioned in order: with thefe qualities, even a 
"Sudra deferves refpe£t in his old age. 

With thefe qualities in an eminent degree, namely fcience and the rett, 
even a " Sudra is entitled to veneration, when his age pafles ninety years. 
Thus Menu exprefles, “ even a''Sudra is venerable , if he have entered the 
tenth decad of his age.”* 

The Dipacalica. 

Should many venerable perfons be aflembled, refpeft mutt be firft fhown 
in fociety to the learned man; next to him, whofe conduit is pure; after¬ 
wards to the aged man; next to one, who has learned kinfmen and the like; 
and laflly to the wealthy man. And this concerns priefts ; valour and the 
like chiefly entitle a foldier to refpeft; and riches, a merchant. But here, 
fliould many learned men be aflembled, the precedence mutt be regulated by 
the preeminence of their refpeftive fciences; for the Sri Bhagavata records, 
“ That indeed is fcience, by which the knowledge of God is advanced.” 
Science, confifting in knowledge, which advances diligent obfequioufnefs, 
entitles a ''Sudra to refpeft; or {kill in arts, the fcience of medicine, or the 
military art. From him , payment mufl be procured by mild remonftrance, ten¬ 
der expoftulation, or the interpofition of friends and kinfmen. Surely, from 
a foldier and the reft, payment muft be procured by this mode. ** An evilmind- 
ed man;” one, who is difhoneft but not unentitled to refpeft. It is the 

# Chapter 2, v. 137. 
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fame in regard to foldicrs and the reft, who cannot be treated with difrefpedt. 
It is alfo the fame in regard to kindred, pupils, and the like. 

** And artifts(CCXLII 2) the particle fuggefts the comprehenfion of 
Vaifyas and the reft. “ Difhoneft debtors :** averfe from the difcharge of 
their debts, not afraid of a£ling immorally, ignorant and fo forth, but not 
entitled to refpeft; in a word, ^Sudras and the reft. Diftrefs muft be em¬ 
ployed, when violent meafures cannot be adopted. The term ufed in the 
text fignifies violent meafures. 

In defining the mode of recovering debts by fuit in court (CXXXVII), 
it is faid “ arrefted, dragged and confined How can that be ? For, Ihould 
the ejection of urine and feces, and other corporeal neceflities, be prevented, 
life could not be preferved. For this, Ca / tya / yana delivers a precept. 

CCXLI1I. 

Catya'yana : —When a prifoner has need of eje£fing urine 
or feces, he Ihould either be followed at a dijlance , ordif- 
miffed in fetters: 

2. Should he have given a furety, he muft be releafed each 
day, at the hour of meals; and at night, if a furety have 
been given to fuch effe£t: 

% 

3. But, if he do not tender a furety for appearance, nor 
avail himfelf of fuch a furety, he muft be confined in jail, 
or delivered to thecuftody of keepers. 

c 

4. A venerable, truftworthy and virtuous man fhall not 
be confined in jail ; unreftrained, he muft be releafed, or 
be difmijfed, under the obligation of an oath. 

When he has need &c.” when he intimates fuch occafion, he muft be 
followed, ov watched , at a diftance from the place where urine and feces are 
ejected. “ Or difmifled in fetters j” bound by chains and the like. Two 
' * disjunctive 


disjunflive particles, here employed, are intended to (how diftinfl rules go¬ 
verned by the nature or amount of the debt, and by the character of the 
debtor. 

What fhould be done at the hour of meals? The legiflator adds, 
“ fhould he have given a furety,” fhould a furety have been given, or a 
fponfor afligned, he muft be releafed each day, at that hour of meals, fo£ 
which the furety became anfwerable. Confequently, after taking a furety 
for the hour of meals, he fhould be daily releafed. In the Retnacara the 
terms are expounded, a prifoner from whom a furety is taken. From the 
exprellion “ each day,” it appears, that a furety fhould be taken each day, 
that is at the hour of funrife. Still, however, the terms, “ and at night,*:* 
authorize there leafe of a debtor at night alfo, when a furety has been pre-*, 
vioufly taken: and the word “ day ” may fignify a day and night. A fy- 
nonymous term, bearing a general fenfe, occurs in the text concerning 
hair-interefl (XXXV 4). Tet the acceptation may follow the texts of 
fages concerning attendance on cattle ; for inftance, the text cited in th e Prd- 
yaschitta tatwa.* 

This muft be underftood, when he- cannot obtain his repaft without giv¬ 
ing a furety. “ And at night even at night, if a furety fay, “ this man 
lhall be produced by me, let him go home at nightin that cafe he fhould 
alfo be releafed at night. But, if no man become furety for him, becaufe 
he is fufpedted of difhonefty; or if he do not feek bail; or, having given 
a furety for appearance, if the debtor, being releafed, do not again apply 
to his furety ; what fhould be done in thefe cafes? The legiflator fays, “ if 
he do not tender a furety for appearance (if he cannot obtain a furety), or 
do not avail himfelf of fuch a furety ’* (or do not fo aft as is proper after 
finding bail); or, having given bail and being liberated by the cre¬ 
ditor, if he do not again attend his furety, that is if he conceal him¬ 
felf from him and fo forth (both may be underftood from the ambiguous 
terms of the text) ; in ibefe cafes , fhould he be at any time difeovered after 
laborious fearch, he (hall be confined in jail. That is, he fhall be confined 

* Cited here at full length, but omitted in its proper place, Book III, Chapter IV. (See note to 
v. IX of that chapter). . . . p 
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the like j but at the hour of meals he muft 
be followed by the creditor himfelf, or be fuffered to take his repaft, bound 
in fetters or the like: in the fame manner he Ihould be allowed to bathe, 
but, if poffible, he Ihould take his repaft within the prifon. If there b<f 
keepers of the jail, let the creditor imprifon him there, after giving notice 
to the jailers. But, when the creditor himfelf enforces payment of the 
debt, he may confine him in his own houfe. 

But, if the debtor be not liable to confinement in prifon, or if he be truft- 
worthy, the creditor ihall not confine him in a jail. This thelegillator declares 
(CCXLI11 4 ). Should fuch a venerable perfon be not truftworthy, or, though 
in general truft. worthy, if confidence be not placed in him, he muft be difmiffed 
under the obligation of an oath. This and other points ipay be argued. 

Chandeswara and the reft give a fimilar expofition, but in his glofs 
it is faid, ‘ if the debtor do not tender, or if he refufe to give, a furety for 
appearance or other fponfor.’ The word ‘ other’ intends a furety for pay¬ 
ment. Confequently “ furety for appearance” is confidered as merely 
illuftrative. The term (tranflated do not “ avail himfelf ” ) is here ex¬ 
plained as fignifying “ refufe.” The disjunctive particle has a reference 
to the word “tender,” which occurs in the text. His refufal may be in 
this form, “ how fhould I give a furety, lam not trufted?” Such a fpeech, 
when he is arretted by the creditor or the king, is deemed a refufal. But in faCt 
a furety for payment can hardly be I'uppofed in the prefent cafe. For in- 
ftance; fhould any one fay, « releafe this man, I will pay what is due by 
him,” the creditor may reply, “ the term of payment has already elapfed, 
difcharge it therefore immediately:” with this notion, a furety for appear¬ 
ance only is mentioned. However, fince the term of payment may be enlarg¬ 
ed through the interpofition of mediators, it is poffible, that a furety for 
payment fhould alfo be given. The opinion of Chandeswara may there¬ 
fore be juftified. The confinement of a truftworthy man is unneceffary, 
becaufe he can give a furety. 

CCXLIV. 

Vrihaspati:—From a debtor, who promifes payment, the 

debt 




debt may be recovered by mild remonftrance and the 
like, and by employing him in work, by the mode of moral 
duty, by legal deceit, by violent compullion, and by con¬ 
finement at home. 

“ By mild remonftrance and the like;” fince the interpofition of friends 
and the reft, and the withholding of a depofit and the like, are compre¬ 
hended under the term “ and the like,” thofe modes of recovering a debt, 
which are confonant to moral duty and fo forth, are alone exhibited : the 
legiflator himfelf details thofe very modes of recovery by mild remon¬ 
ftrance and the reft ; “ by the mode of moral duty, by legal deceit &c.” 
“ By confinement at home;” by the mode of lawful confinement: for he 
himfelf denominates confinement at home, the mode of lawful confinement. 
“By employing him in work;” by labour. On this confideration, Chan- 
de'swara has not admitted the enunciation of the word “ labour” in the 
definition of violent compulfion. By him four methods only are mention¬ 
ed. Suit in court falls within the mode of violent compulfion. There is 
not confequently any contradiction to Menu, who notices five modes. 
Ca'tya'yana has not feparately mentioned diftrefs or lawful confinement. 
It falls under the defcription of compulfory means, but is a flighter com¬ 
pulfion, as has been already remarked. 

By what means (hall payment be obtained from him, who has no aflets ? 
Wanting funds, what can he pay ? Therefore does Menu propound a mode 
of difcharging debts in fuch cafes. 

CCXLV. 

Menu : —Even by perfonal labour fhall the debtor pay what 
is adjudged, if he be of the fame clafs with the creditor, or 
of a lower; but a debtor of a higher clafs mull pay it 
according to his income by little and little. 

A debtor of equal or inferiour clafs to the creditor ihould by labour puthim- 
felf on a par with his creditor; the parity confifts in mutual exoneration from 
debt: confequently the fenfe is, he flaould difcharge the debt, Before the debt 
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was difcharged, there was this difparity, that one was creditor, the other 
debtor ; but the debt being difcharged by means of labour, on a computation of 
the hire for work performed, that difparity vanifhes. Work mull be perform¬ 
ed by him alone, the ruleofwhofe clafs, country, and family, is not thereby in¬ 
fringed : as has been already remarked. But, if the creditor be of the commerci¬ 
al c'ljifs, and the debtor of the military clafs, the lawgiver declares what fhould 
be done; “ but a debtor of a higher or fuperiour clafs muft pay it by lit¬ 
tle and little.” Here it fhould be confidered, that the debtor of a higher clafs 
fhould be employed in labour confiftent with his regular occupation, at fome 
other fuitable place, not at the creditor’s houfe; after affigning a lufficient 
portion of his earnings for the maintenance of his family, the remainder fhould 
be delivered to the creditor. 

But, if the creditor, as well as the debtor, be of the facerdotal clafs, may 
the creditor oblige that debtor to work for him, fince he is of equal clafs ? or 
may he not fo employ him ? 

CCXLVI. 

Vr ihaspati :—If the debtor be really poor, the creditor may 
take him to his own houfe, and oblige him to work in dif- 
tilling fpirits and the like; but a prieft muft be made to 
pay gradually. 

“ In diftilling fpirits and the like;” fince the text coincides with that 
of Menu, a debtor of equal or inferiour clafs is intended. But the fubfe- 
quent phrafe intimates, that a Brdhmana , even though indebted to a man of 
the fame clafs, fhall not be compelled to work: for, if it fuppofed him indebted 
to a CJh/itriya or the reft, the text would be nugatory. The reafon is, that 
Brahmanas are eminent in refpedt of each other; for their greatnefs is unlimited. 

CCXLVII. 

■ Ya"jnyawalcya :—He may compel a poor debtor of a low 
clafs to do work by way of paying his debt: but a prieft, 
if indigent, muft be made to pay gradually according to 
his income, or cafual gains. 



“By 


u By way of paying his debt 5” for the difcharge of his debt. “ Ac¬ 
cording to his incomeaccording to the acquifition of funds. 

The Retnacara, 

But we expound “ a low clafs,” a lower clafs than the facerdotal tribe, 
namely the military clafs and the reft. “ Graduallyemploying a prieft 
in his regular occupation, as facrificing and colleding alms; or, if that 
fail, in bearing arms and the like; and out of his earnings, fupplyingthe 
maintenance of his family with frugality, the remainder Ihould be applied 
to the difcharge of his debt. In proportion as a furplus remains, Ihould the 
debt be difcharged: and this appears from the expreffion, “ a prieft muft 
be made to pay gradually.” But here “ a low clafs ” is taken as intending alfo 
an equal clafs; and “ pried,” as intending a fuperiour clafs. This is like- 
wife remarked in the Mitacjhara. The text alfo concerns a debtor of equal 
clafs as well as of inferiour clafs. Catya'yana declares it exprefsly. 

CCXLVIII. 

Ca'tya'yana :—The creditor may exa£t payment by labour 
from a debtor of the military, commercial, or fervile 
clafs, if he be either equal to himfelf or lower. 

By the enumeration of “military, commercial and fervile clafTes,” it is 
here intimated, that payment of a debt fhould be procured fr s om a man of 
the prieftly clafs by another mode; and that has been already propounded, 
as declared by Vr'ihastati and Yajnyawalcya. The term “ fervile 
clafs ” intends generally any very low clafs, and comprehends therefore mix¬ 
ed clafles, fuch as Murdhabhijhicta and the reft. The particulars of thefe 

claffes fhould be delivered under the title, where tribes are confidered. 

•% 

He fhould only compel his debtor to perform work, which is not repre¬ 
hended, as has been already hinted. But, if he oblige him to perform work, 
which is reprehended, what fhould follow ? 

CCXLIX. 

Ca'tya'yana :— But if he compel the debtor to do any 

improper 


improper work not ftipulated at firft, he fhal 1 be fined in 

the firft amercement, and the debtor lhall be relealed from 
his demand. 

Not ftipulated at firft ; not mentioned when the debt was contradl- 
ed. For inftance; if the debtor faid “ I will pay thee this debt by any 
work, even the moft abjedi, if I cannot difcharge it by honourable means;” 
in that cafe fuch work has been ftipulated : but, if he fimply fay, “ I will 
pay the debt,” or “ I will difcharge it by labour ;** in that cafe, Ihould the 
creditor oblige him to perform fuch work, which has not been ftipulated, 
the creditor lhall pay the firft amercement, that is a fine denominated the 
firft amercement. That fine is explained by Menu; “Now two hun¬ 
dred and fifty punas are declared to be the firft amercement.” This may 
be properly difcufled under the title of fines. 

That fort of labour is reprehended, which is not authorized by the 
fyftem of law. For example; the regular employment of a CJhatriya is the 
ule of arms offcnfiye and defenfive; but, if that fail, commerce and cer¬ 
tain other occupations are authorized by the law: work of a different na¬ 
ture is reprehended. But to a CJhatriya , who abandons not his own profel- 
fion, however diftrefled, commerce and the reft are alfo abjedt occupations. 
Yet to him, who has undertaken commerce and the like, or is willing to 
undertake it fc fuch an occupation is not a blamable employment. However, 
fervice and low mechanical arts are abjedi occupations. The fame Ihould 
be underftood in regard to men of the commercial clafs and the reft : and 
that is afeertained from prafilice. This has been fufficiently explained. 

It Ihould be here remarked, that a Brabmana , who fubfifts even by agri¬ 
culture, is not confidered as following a profeftion foreign to him : the 
creditor may not tell him, “ following the profeffionof arms or the like, and 
thereby earning money, pay the debt.” Again; daughters, fons and the 
reft Ihould not be fold: therefore , from parity of reafoning, no debtor, whom¬ 
ever, can be compelled to fell his children, in as much as the adt is immoral. 

The debtor is exonerated from the debt. The Retnacarq . 
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By labour alone a debt is fully difcharged; but releale from the demand 
is again mentioned, to fhow, that in this cafe the debtor is exonerated, how¬ 
ever inconliderable the work performed. 

CCL. 

Na'reda :—Should a debtor be difabled by famine or othef 
calamity of the time, from paying the whole debt, he lhali 
be only compelled to pay it in fmall fums from time to 
time according to his ability, as he happens to gain pro¬ 
perty. 

Should he be difabled from paying the debt, through fome calamity of 
the time, that is, in confequence of famine'or the like. 

The Retnacara. 

Some hold, that this text concerns Brahmanas and debtors fuperiourin 
clafs to the creditor; for it coincides with the text of Menu and the reft. 
But, in fa£l, this text may alfo be applicable to any cafe, where the credi¬ 
tor cannot oblige him to work, or where the debtor is incapable of labour. 

It fhould be here underftood, that Menu (CCXXXI1I) directs payment 
to be enforced by the king; the fubfequent text (CCXXXIV) feems alfo to 
intend payment enforced by the king. The creditor therefore applies to 
the king, laying “ this debtor does not liquidate my debt,” the king, find¬ 
ing that the debt is to be recovered from a man of the prieftly clafs, adopts 
the mode of moral duty; calling the debtor’s intimate friend or the like, he 
fends him to obtain payment of the debt from that man by mild expoftula- 
tion; or procures payment by his own mild remonftrances; or fuffers the cre¬ 
ditor to befet the houfe of the debtor, falling there. But, if the debtor be 
a merchant, he lhall only be made to pay the debt according to the cuftom 
of the country; the king himfelf Ihould confine him in the cuftody 
of his own officers: this and other modes Ihould be underftood. But, if 
the debtor be very contumacious, and one whom the king cannot reduce 
by reafon of his great power, he Ihould bid the creditor procure payment 
by withholding a depofit or the like. The mode of violent compulfion is 
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obvious. If that be not pra&ifed, he Ihould fend the creditor to purfue the 
mode of lawful confinement or diftrefs: this mode has been difcufTed. Suit 
in court, or, as explained in the Medhatit'hi , pra£tice of labour , fhould be 
followed for the recovery of a debt from a very indigent debtor. It confifts 
in this ; taking a further fum from the creditor, let the king advance it to 
the debtor, who muft labour in hufbandry, commerce or the like, and de¬ 
liver to the creditor the property thereby gained. This appears from a brief 
examination of the fubjedt. 

In thefe definitions of the modes of recovery, creditor is mentioned inde¬ 
terminately j but is defcribed as a perfon recovering his property, as one 
who had advanced money, as owner of the effedts. It follows, that 
thefe methods are univerfally applicable to depofits and the like. Accord¬ 
ingly, in the chapter on redemption of pledges, “ deceit” and “ confinement’* 
are mentioned in the text of VrIhaspati (CI 1 ) j it thence appears, that 
the king fhall not compel a creditor to reftore a pledge to the debtor, by the 
mode of confinement and the reft : wherefore “ debtor,” in the definition 
of lawful confinement, muft be underftood to fignify one, who has receiv¬ 
ed property from another . 

If the creditor do not apply to the king, but himfelf procure payment 
of the debt, by fome legal mode, fuch as that of moral duty and the reft, 
fhall he be punilhed, or not ? On this fubjeft Menu declares the law . 

CCLI. 

Menu:—That creditor, who recovers his right from a deb¬ 
tor, muft not be rebuked by the king for retaking his own 
property. 

A creditor, purfuing modes of recovery, fuch as that of moral duty 
and the reft, in proper cafes, fhtall not be checked by the king; fuch is the 
fenfe. 

The Retn&cara. 

“ In proper cafes;” purfuing the mode of moral duty, if the debtor be 

of 
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of the prieftly clafs and the like; deceit, if he bean heir, and fo forth. 
“ The creditor (hall not be checkedthen furely he lhall not be punilhed. 
But, if he a<ft contrary to law, a puniihment fhall be infMed. This ap¬ 
pears from the terms ufed in the Retndcara ; and that puniihment may be 
harlh rebuke or other correction: this can only be difcufled with propriety 
under the title of puniihment. 

Cu LLtfc abh att a expounds “ he fhall not be rebuked,” he fhall not be 
chidden by the king in thefe terms; “ haft thou dared to recover the debt 
from thy debtor by violent means, without acquainting me ?” If there be 
no reproof, furely there fhall be no puniihment. 

CCLII. 

Vishnu :— A creditor, recovering the fum lent by any law- 
ful means, detention, bondage or the like, fhall not be re¬ 
proved by the king; if the.debtor, fo forced to difcharge 
the debt, complain to the king, he fhall be fined in an equal 
fum. 

“ An equal fum ;” a fum equal to the debt recovered. 

' The Retndcara . 

“ Detention lawful confinement, and fuit In court as defcribed by 
Ca'tyayana. ** Bondage;” violent means. The term, “ or the like,” 
comprehends the other modes of recovery. 

CCLIII. 

Ya'jnywalcya:—He, who recovers an acknowledged debt 
by his own aft, in any of the legal modes to which the debtor 
has tacitly conjented , fhall not be blamed by the king; and, 
if the debtor fhall complain of fuch an a£t before the 
king, he fhall be fined and compelled to pay the debt. 


The Mitacfhara. 

. A • 


“ Acknowledged owned. 
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A creditor, recovering an acknowledged Turn, or a debt proved by wit- 
nefles or the like, fhall not be blamed by the king in thefe terms, “ why 
didft thou fo ?” If a debtor, on whom violent means and the like have 
been ufed to enforce payment, wickedly complain before the king, he (hall 
be blamed by the king, that is, he fhall be fined; and he {hall be com¬ 
pelled to pay the debt. This expofition is approved in the DipacaltcO, 
The text, already cited from Vishnu, regulates the amount of the fine; 
he fhall therefore be amerced in a fum equal to the debt. 

Is not an amercement equal to the amount of the debt inconfiflent with 
the following text of Menu ? 

CCLIV. 

Menu :—The debtor, who complains before the king, that 
his creditor has recovered the debt by his own legal a&, 
as before mentioned, fhall be compelled by the king to pay 
a quarter of the fum as a fine, and the creditor fhall be 
left in poffeffion of his own. 

It appears from this text, that he fhall be fined in a fourth part of the 
debt. On this Chande'swara remarks, that ‘an amercement equal to 
a fourth part of the fum mud be underftood, when the offender is unable 
to pay a larger fine, or is in general virtuous.’ Confequently a fine equal to 
the whole fum is confideredas the general rule. But Cullucabhatta thus 
propounds the text; ‘ fhould a debtor complain to the king againft a cre¬ 
ditor, who recovered the debt by his own aft, thinking, that he has great 
influence over the monarch, that debtor fhall be fined in a quarter of the 
debt, and the fum recovered fhall be adigned to the creditor. And that is 
reafonable; for it was proper, that he fhould recover the debt by applica¬ 
tion through fome perfon near the king : in this cafe, fince the creditor may 
alfo be charged with a flight offence, a fmaller fine is impofed on the debtor. 
•Again ; if the debtor be in general virtuous, or be unable to pay a large fine, 
the fame confequence is reafonable; and the expofition, adopted by Chan.- 
de'swara, may therefore be juftified. 


Yet 


YeT fome think, that, becaufe the inftitutes of Menu prevail over all 
other codes, his texts fliould not be reftri&ed in confequence of a rule of 
Vishnu. The fine, fpecified by Menu, mull therefore be confidered as 
the general amercement; and according to that text, and reftri&ing the law 
propounded by Vishnu, his rule mull be applied to the cafe of a very dif- 
honeft debtor. That is wrong; for the law. as propounded by Menu, 
ftill needs qualification. The rule of Vishnu, thus expounded , fignifies, 
that a very perverfe debtor, complaining before the king of his creditor’s 
enforcing payment, fhall be fined in a fum equal to the debt; it ftill contra- 
dids the text of Menu, for that fignifies, that a debtor, complaining before 
the king, fhall be fined in a quarter of the debt: to reconcile the apparent in- 
confiftency with the rule of Vishnu, “ not difhoneft ” muflbe given as an 
epithet to “ debtor” in the text of Menu ; and the law, propounded by 
Menu, has needed qualification. This mull be admitted by the wife. 

But, if the debtor be unable to pay the fum by any means whatfoever, 
wheel-intereft may be exa&ed at the choice of the creditor. 

CCLV. 

Vr ihaspati After the time for payment has paft, and 

when the intereft ceafes, on becoming equal to the principal 
the creditor may either recover his debt, or require a new 
writing in the form of wheel-intereft (chacravriddhi). 

“ When intereft ceafes,” after accumulating to its limit. 

The Retndcara. 

“ After the time for payment has paft;” this may be confidered as re¬ 
lating to a loan for a fpecified time. “ When intereft ceafes,” concerns a 
debt unlimited as to time. Hence it appears, that, if a creditor, by vio¬ 
lent methods or the like, exad payment of a fum lent for a limited time, 
before its term has expired, or of a debt for no limited time, before in¬ 
tereft ceafes, he fhall be punilhed. But, if he can recover it by mild ex- 
poftulation, no offence fhall be imputed to the creditor, as fuggefted by 
another text of Vrihaspati (CLXV1 a). 

4 x 


. ** Or . 


** Or require a new writing’’ (that is, a written contract) in the form of 
wheel-intereft:. Making the doubled fum the principal, and ftipulating in¬ 
tereft afrefh, he may require a new writing, after cancelling the former note. 

CCLVI. 

Catyayana:—Twice the fum lent fhould always be re¬ 
ceived by the creditor, if the debt be of long ftanding; but 
if the debtor do not pay twice the principal when intereft 
has ceafed, the creditor may again exa& an agreement for 
inter eft. 

“ Twice the fum” is here mentioned on the fuppolition of a debt confif- 
ting of gold or the like ; but if clothes or other commodities were lent, four 
times the value, or other multiple of its, as declared by the law, mull be under- 
ftood. Accordingly Vrihaspati fays generally, “ when intereft ceafes.’* 

“When intereft has ceafed” (CCLVI) ; when intereft has flopped; if 
he do not then pay: the text muft be fo fupplied. In that cafe “ the cre¬ 
ditor may again exa& intereft making the former debt together with in¬ 
tereft his prefent principal, he may ftipulate intereft afrefh: and this is the 
wheel-intereft mentioned by Vrishaspati. Such wheel-intereft is ofthree 
kinds, as declared by Menu, 

CCLVII. 

Menu : — He, who cannot pay the debt at the fixed time , 
and wilhes to renew the contraft, may renew it in wri¬ 
ting, with the creditor’s affent , if he pay all the intereft then 
due; r 

2. But if, by fome unavoidable accident , he cannot pay the 
whole intereft, he may infert as principal in the renewed 
. contraft fo much of the intereft accrued as he ought to pay. 

“Then due;” the intereft legally due to the creditor: paying the whole 
or a part of that, he may renew the contrail or writing; that is, tearing the 
• . former 
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former writing, he may execute a new bond. If the whole intereft be 
paid, frefh intereft on the original debt only is ftipuiated : this is one form 
of wheel-intereft; and in this cafe the expreffion “ he, who cannot 
pay the debt” fignifies one, who is only unable to pay the principal. 

If a part of the intereft be paid, intereft may be ftipuiated afrefh on the 
principal of the debt together with part of the intereft accrued : this is ano* 
ther form of wheel-intereft; and in this cafe the expreffion quoted fignifies 
one, who is unable to pay the original debt and a part of the intereft. But, 
if he do not pay “ the intereft then due ” (for the phrafe is connected with 
the preceding terms), thatis, if he pay no part of the intereft, hemuft renew 
the debt for the fum then due as a new principal; in other words, he muft 
acknowledge it a frefh debt, that is admit the intereft as a debt; and ac¬ 
knowledging it a new debt, it follows of coutfe, that intereft fhall again 
accrue. Or connecting the phrafe with preceding terms, the conftruCtion 
may be thus; * if he do not pay the amount of intereft, he muft renew *"* 
the contractconfequently he muft renew the written contraft, inferting 
as a new principal the original debt with intereft. In this cafe the expref¬ 
fion quoted fignifies one, who is unable to pay the original debt and the 
whole of the intereft ; or that may be the fenfe in all thefe cafes. 

“ So much of the intereft accrued as he ought to paythis is purpofely 
mentioned to remove the doubt, how he fhould pay the intereft; whether 
he may pay any part which is forthcoming, or muft pay the whole intereft 
at once. In the preceding text, “ if he pay the intereft then due,” it is 
fuppofed, that he pays the whole intereft; for no diftinCtion is exprefled. 
Confequently two cafes only are fully declared: and by the laft phrafe, ex¬ 
plained “ fo much of the intereft as may happen to be due,” it is intimated, 
that, after paying fome part of the intereft, he fhould renew the contra#, 
inferting as principal the original debt with the remaining part of the intereft. 
Such is the notion entertained by Cullu’cabhatta. Three cafes there¬ 
fore arife even on this expofition. 

When a debtor renews a contra# after paying the whole intereft 
then due, how can it be wheel-intereft, fince it does not correfpond with the 
text of Vrihaspati and Ya'jnyawalcya, defcribing that as intereft 

• Upon • 
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tipon intereft; for in this cafe there is no intereft upon intereft? It 
is anfwered, the .word (vrtddeh)h in the fifth, not the fixth, cafe: confe- 
quently, after ftipulated or legal intereft, further intereft, which was not 
promifed when the debt was originally contracted, is wheel-intereft, or in - 
tereji after interef; there is no difficulty. Such is the interpretation ap¬ 
proved by Chande'swar a ; for he fays, 4 the debtor may renew the con¬ 
tract with intereft on the principal together with fome part of the intereft 
accrued, or on the principal alone.’ 


Some explain the firft text, “ if he pay fome part of the intereft then 
due.” Confequently, if fome part of it be paid, or the whole be 
unpaid, wheel-intereft may be ftipulated. Two forms of it are therefore 
mentioned by Menu, not three; for a third is not fpccified. But when 
the whole intereft has been paid, if the bond be then renewed, there is 
no wheel-intereft, but a frelh debt by the voluntary a<ft of the debtor. In 
that cafe intereft is therefore legal in a moral view : but intereft upon in¬ 
tereft is immoral. Or that alfo may be deemed immoral, under the text 
of Vrishaspati (XXXV 7). 


But rigid interpreters thus expound the text: he, who cannot pay the 
whole debt, principal and intereft, being unable to eftedl its full difeharge, 
but able to pay fome part of the intereft, or the whole intereft (that is, un¬ 
able to pay a certain portion of the debt), muft renew the contraCl in writ¬ 
ing : he muft ftipulate intereft afrefh; elfe the renewal of the contraCl 
would be ufelefs: and this has been expreftly declared by Ca'tyaYana, 
How can that be, fince there is not a new loan ? Therefore does Menu 
declare, “ he may infert as principal in the renewed contraft the fum then 
due.” Th^t being the cafe, muft a writing be executed, which contains a 
fallacy? For this caufe does the legiflator add, “ if he cannot pay ; liter- 
ally, not producing the fum therefore, mentally paying the fum due, let him 
borrow it again. If fome alfets be forthcoming, may, or may not, a part 
of the intereft be paid therewith? On this point the fage adds, “ he has 
aright to pay as much of the intereft as is poflible 

* According to the literal fenfc of the text: but it has been otherwife tranflatcd on the authority of 
commentators. 
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CCLVIII. 

Menu:-*—A lender at intereft on the rijk of fafe carriage 
(chacravriddhi ), who has agreed on the place and time, 
fhall not receive fuch intereft, if by accident the goods are 
not carried to the place, or within the time. 

“ Who has agreed on the place and time,” is thus expounded on the au¬ 
thority of Chande'swara : the debtor fays, “ I will pay the debt at fuch 
a place and at fuch a time j” and the creditor aflents to that propofal. Such 
a creditor is a lender at wheel-intereft, having bargained for intereft of that 
defcription. If he pafs that place and time; if he do not go to that place 
at that time, the creditor fhall not receive fuch intereft, namely wheel-inter- 
eft : of courfe he muft receive back the fum lent without intereft. Hence, 
even fhould intereft prefcribed by the law be ftipulated for a certain time and 
place, it fhall not be received by the creditor, if he do not attend at that 
place and time : for that fmall omiftion annuls legal intereft. 

« 

But Cullu'cabhatta expounds the text otherwife: the term 
“ wheel ” denotes the ufe of a wheel carriage or the like. A lender, who 
has accepted that by way of intereft, and has agreed on the place and time 5 
for inftance, he has agreed , that “ a journey to Vdrd«asi, or the ufe of the 
carriage fora year, fhall be the only intereftin fuch a cafe, if the. debtor 
fail in time and place, if he do not carry goods to Varanasi , or .do not carry 
goods during the year, he fhall not receive the benefit, that is, the whole 
hire of the carriage. Confequently the whole intereft is undifcharged. * 




CCLIX. 

Vrihaspati :— As the orginal debt together with tfte arrear 
of intereft becomes a new principal, when wheel-intereft is 
received after the debt is doubled, fo does the ufe of a 
pledge forborne become a new principal in a fimilar cafe. 

' 

When wheel-intereft is received after the debt is doubled, as 
in that cafe the original debt with intereft becomes a new principal. 


* The tranllation, which I quote unaltered, varies from both comments ( Menu ; Chapter 8, r. ij6.) 

4 Y fo 



fo docs the ufe of a pledge alfo become a new principal in a certain 
cafe; that is, even the ufe and profit of a pledge bear intereft. For exam¬ 
ple ; a man borrows money, pledging a cow on thefe terms j “ this cow 
fhall be milked by you, fo long as I do not difcharge the debt/’ or, “ this 
cow lhall be milked by you during fifty monthsor, “ fhe (hall be milk¬ 
ed to make good the intereft of the debt.” In this cafe, fhould the cow 
accidentally die notwithftanding the utmoft care, or be ftolen by thieves or 
the like ; then, if the debtor do not give a frefh pledge, the value of ufu- 
frud and the principal fum muft be paid at the time of difcharging the 
debt. But, if the debtor cannot do fo, then, being fued before the king or 
before a publick aflembly, or attending the creditor of his cwn accord, he 
executes a new writing in the form of wheel-intereft. In that cafe he may 
execute a bond after paying the value of ufufrucl j fhould even that exceed 
his means, he may add the principal fum to lhat value, and, inferting 
as principal the accumulated fum, execute a new deed, in which ftipu- 
lated intereft and the like, or legal intereft at the rate of an eightieth part 
and fo forth, may be eftablifhed by confent of both parties; and he may 
cancel the former note. 

Here an obfervation fhould be made. When a debt was contraded on thefe 
terms, “ let this cowh**. milked until the debt be difeharged,” but afterwards, 
the cow being accidentally loft, wheel-intereft isftipulated by the debtor, whom 
the creditor has arrefted, it muft not be faid, that, in fuch a cafe the value of the 
ufe lojl before the renewal of the contrad fhould be inferted therein, and the 
intereft fubfequent to it muft follow the rate of profit from the ufe of the cow. 
On the contrary, any other rate, which may be fettled, fuch as an eightieth 
part or the like, fhall regulate the intereft ; for, in fad, it becomes a new debt. 

C ■ . f* 

CCLX. 

Vr ihaspati : —This rule concerns an acknowledged debt; 
but he, who contefts the demand, fliall be compelled to 
pay on proof in court by written evidence or oral tefti- 
mony. 

This rule, already propounded,/!)/* the recovery of a debt by expoftulation 

f 

and 


and other modes, concerns an acknowledged debt, or one which is afcertained 
to be due. But, if the debtor conteft the demand ; if he deny the debt,: fay¬ 
ing “ I owe not the fum,” he lhall be compelled to pay it, when the debt has 
been proved by written evidence or the like; he lhall not be forced to pay it on 
the Ample affirmation of the creditor. “ Or by oral tellimony the particle 
is indeterminate, comprehending verbal contrail and the like. For exam¬ 
ple; the creditor at fome former time demanded payment of the debt from his 
debor; he replied, “I will pay it at the end of a month;”if any honeft 
man know this fail, the debt may be thereby proved. So long as it be 
unproved, the creditor lhall not ufe the means of recovery. If he do, 
Vr ihaspati ordains a fine. 

CCLXI. 

Vr ihaspati:—When the debtor appeals to judicature, or 
when the demand is unliquidated, he lhall never be 
conftrained by the mere a£t of the creditor ; and he, who 
conftrains a debtor thus exempted from fuch conftraint, 
lhall be fined according to law. 

If the demand be, for any reafon, unliquidated or dubious, the debtor, 
who appeals to judicature, lhall not be compelled ©r forced to pay. He," 
who conflrains a debtor thus exempted from conftraint or compulfion, 
lhall be fined; and the fine thus ordained mull be underftood in the cafe, 
where the creditor enforces payment by his own aft, or through the king’s 
officers. But, when that is done by the king, expiation mull be perform¬ 
ed, for none has mentioned a fine on the king himfelf. 

Who is considered as a debtor appealing to judicature ? The fame Iegifla- 
tor replies to that queftion. 

CCLXII. 

Vr ihaspati: —A debtor is conlidered as appealing to ju¬ 
dicature, when he fays, “ I will pay whatever lhall by 
law be declared to be due." 

“ When 
% 
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** When he fays ” a debtor, who fays &c. A debtor appealing to judi¬ 
cature (criyavadt) pleads or claims (vadati) actual proof of a fact 
(criya) ; fuch as legal evidence and fo forth. 

The fame lawgiver explains a demand unliquidated. 



CCLXIII. 

Vrihaspati *-The demand is confidered as unliquidated, 

when a difpute arifes between the two parties on the fpecies 
lent, or its number, weight, or meafure, on the vdae of a 
fledge or the like, on the amount of intereft, or on the quejli - 
on whether the fum be, or be not, due. 

44 On the fpecies lenton the nature of the property lent, whether it be 
gold, filver, or other fpecies. For inflance ; it is afcertained, that the debt 
bears intereft at the rate of an eightieth part or the like; and it is alfo ad¬ 
mitted by the debtor, that he contracted the debt in fuch a month and year; 
but it is queftioned, whether the fpecies lent were gold or filver. So, “ on 
its number, weight, or meafure,” it is queftioned, whether a hundred pieces, 
or eighty, were borrowed. Under the term 44 and the like” is compre¬ 
hended flavery and fb forth. 

The Ret na car a. 

The meaning is, when a flave has been pledged, it is queftioned whether 
his fervice w’ere afligned for one or two months. Under the term “ and the 
like” are comprehended the queftions, whether a pledge were afligned, or a 
fiirety given. “ On the amount of intereftthe doubt is, whether the loan 
bear intere'ft or not, or whether the rate be an eightieth part of the principal. 
<4 On the queftion, whether the fum be, or be not, due for inflance, the 
dtbtor queftions whether he received the loan or not; whether he repaid it 
or not j in other words, whether it be due from him or not; the verb (da', 
give) here fignifies payment. When a difpute or difagreement arifes be¬ 
tween the two parties, namely between the claimant and refpondent, that 
debt, concerning which it arifes, is a demand unliquidated. The queftions 
abovementioned are intended by the term difpute. Accordingly Menu 
‘ ' (CCXXXIII) 
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(CCXXXIII) direds, that the king fhall enforce payment of a debt proved 
by evidence to be juftly demandable from the debtor. That text has been 
already expounded. 


But when a debtor denies a juft debt, Menu declares, that the king 
lhall enforce payment to the creditor of what is proved by evidence, and ex- 
ad a fine from the debtor. 


CCLXIV. 

Menu:-—In a ftiit for a debt, which the defendant denies, let 

him (the king) award payment to the creditor of what, by 
- good evidence, he fhall prove due, and exa£l a fmall fine, 

according to the circumfances of the debtor * 

“ Which the defendant denies £* which he difowns* 

The Retnacar a. 

In a fuit for a debt, which the debtor denies, affirming, that he owes 
him nothing. 

Cullu'cabhatta 

Consequently the debtor, who affirms that he owes nothing, the 
king fhall compel to pay to the creditor what fhall be proved due by oral 
teftimony and fo forth. 

The king fhall exad a fmall fine, becaufe the defendant denied a juft debt. 

The Retnacara. 

Cullu caBhaTta ftates, * according to the circumftances of the deb¬ 
tor. For inftance; in a cafe of denial, the king fhall exa£l, according to 
the circumftances of the man, a lefs fine than the full amercement of twice 
the amount of the debt, which will be mentioned. 

Vr ihas?ati has direded a fine on the creditor who enforces payment 
of a debt not proved by evidence, ordaining that “he, who conftrains a 
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debtor exempted from fuch conftraint, (hall be fined according to law.” 
What fort of fine fhould be impofed ? Menu replies to that queftion. 

CCLXV. 

Menu :—In the double of that fum, which the defendant 

n 

falfely denies, or on which the complainant falfely de¬ 
clares, fhall thofe two men, wilfully olfending againft juf- 
tice, be fined by the king. 

The defendant, who denies the debt, offending intentionally, or the 
claimant who prefers a falfe claim for fo much money, (hall be fined in 
twice the amount contefted ; becaufe thefe two men, the debtor and 
creditor, offend againft juftice. 

The Retndcara. 


A question here occurs for difeuflion: the expreffion ufed by VrIhas- 
Pati, “ he, who conftrains &c.” fignifies one who takes meafures adapt¬ 
ed to the recovery of the fum. The fame is here fignified by the expref- 
fion, that fum, on which the complainant falfely declares for a falfe 
claim in thefe words, “ pay my debt, which is due from thee,” is a mea- 
fure adapted to the-recovery of the fum. Now, if a man only declares 
falfely on the fum, and does not proceed to the adual recovery of it, 
he fhall be fined in double that fum; but, if he proceed to the utmofl length, 
the amercement is no greater: which is a difparity in the law. If this 
be alleged, the anfwer is, that the derivation of the term, “ who con¬ 
tains,” fuggefts one, who takes meafures adapted to the recovery of debts; 
it does not neceffarily fignify the utmofl procefs. Hence Vr'Ihaspati 
and Menu concur: and whether or not a greater fine fhould be exaded if 


the falfe demand be enforced, may be dil'cuffed under the title of fines. 
But here another fine (that is a fine on the debtor) is incidentally propound¬ 
ed by Menu. 


This text, ordaining a fine equal to double the amount contefted, muft 
be underftood of the cafe, where the debt is denied knowing it to be juft, 
or claimed knowing it to be falfe. Such is the opinion of Cullu^a- 
BHATTA. CCLXVI. 
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CCLXVL 

YAjnyawalcy a:—Should a debt, which was denied, be prov¬ 
ed by evidence, the defendant muft pay the fum and an equal 
fine to the king; and he, who prefers a falfe claim, mull 
pay twice the lum, which he demanded. 

“ Denied difowned: if the debtor affirm, “ I owe it not.” Should 
that debt be proved or eftablifhed by the evidence of witneffes or the like, 
he muft pay a fine to the king equal to the debt contefted. But, if a falfe 
claim be preferred, the claimant muft pay a fine to the king equal to 
twice the fum, for which he fued. 

This text of Ya”jnyawalcya, prefcribing a fine on the debtor equal 
to the amount of the debt, muft be adduced when there is no intentional 
offence. There is not any inconfiftency. 

The Retnacara. 

Consequently there is infafl no variance between Cullu"cabhatta 
and the Retnacara; for the intentional offence can only be the confcious af¬ 
firmation of a falfehood. - 



Some hold, that, fince the perfon, who fhall receive the fum, is not men**- 
tioned in the text of Menu (literally tranflated, “ thofe two men, wilfully 
offending againft juftice, fhall be forced to pay a fine equal to double that 
fum”), the meaning of the precept, that the debtor fhall be forced to pay 
twice the fum, is, that he fhall pay the fum in queftion to the creditor, 
and a fine of the fame amount to the king. Confequently a fine on the 
debtor, equal to twice the fum contefted, is not ordained; the creditor 
alone fhall pay a fine equal to double the fum contefted, if he prefer a falfe 
claim: and this alfo coincides with the text of YaTjnyawalcya ; for 
both direfl, that in whatever cafe a fine equal to the debt fhall be paid 
by the debtor, in a fimilar cafe twice the fum muft be paid by the creditor. 


That cannot be for it is unreafonable to 
equal offence. 


impofe a double fine for an 
CCLXVII. 
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CCLXVII. 

Ca'tya'yana:— Any creditor, who harafTes a debtor ap^ 
pealing to judicature, fliall forfeit that claim and pay an 
equal fine. 

Irfhould not be argued from the coincidence of this text of.CATYA*- 
Yana cited in the Mitdeflat'd, that a fine equal to double the fum intends 
the forfeiture of the fum claimed and an equal fine. Were it fo, the fine 
would not be double, fince one of the conftituent parts of that multiple 
would have no exiftence. The laft hemiftich in the text of Ya'jny awal- 
cya mull be underftood as relating to the confcious exhibition of a falfe 
claim. Accordingly 

CCLXVIII. 

Yam a declares: — If a rich debtor, through difhoneft per- 
verfenefs, pay not his debt, the king fliall compel him to 
difeharge it, and may take from him twice the fum as a fine • 

Therefore, exa&ing from the debtor twice the amount of the debt as 
a fine, the king fhall compel him to pay it, namely the debt; for that muft 
be fupplied. But, .if he begin by denying the debt, though confcious of 
owing it, and afterwards, being brought into court, acknowledge the debt 
before the writing or other evidence be produced, he fhall only be fined in 

a fum equal to the debt; for half the.fine in queftion is ordained when the 
defendant himfelf acknowledges the debt, 

CCLXIX. 

Vya'sa:<—After denying the claim, fhaulcf the party him- 
felf acknowledge the due, it is confidered as a tardy ac¬ 
knowledgement, and the fine ordained is half of that, 
which is impofed in the cafe of objiinate denial. 

Of that fine, which is impofed in the cafe of obllinate denial. By pa¬ 
rity of reafoning, fhould he acknowledge it in court upon reflection, though 
previoufly unconfcious of the debt, the fine fhall be half the debt in queftion. 

This 


This text of Ya jnyawalcya, though not inferted in moft copies 
under the title of loans, is inferted in this place, becaufe it has been quoted 
by Chandeswara, and correfponds with texts of Menu and others. 

CCLXX. 

Vyasa :—The claimant {hall pay twice the fum, for which 
he preferred a falfe claim: 

2. The rule {hall be the fame, in refpeft of either party 
who may be confuted, if a confideration be fpecially plead¬ 
ed ; and likewife in refpe£l of either party who may be calf, 
fhould a former decifion be alleged. 

“ A consideration a fpecial caufe. 

The Retnacara » 

The following text explains a fpecial caufe. 

CCLXXI. 

Na'reda :—When the defendant acknowledges the receipt 
of the fum, as declared by the plaintiff, but alleges a con- 
hderation, it is deemed a fpecial plea (pratyavafcanda). 

The defendant, or debtor, acknowledges the receipt of the fum , but an- 
fwers, “ it is true I received the money, but it was given by thee as a gra¬ 
tification for the accomplifhment of thine own bufinefs.” In this cafe alfo 
the rule is the fame ; either party being call, whether he be claimant or de¬ 
fendant, (hall be fined in twice the amount. For inftance; at the clofe of 
the fuit, if the gift of the fum as a gratification be proved, the claimant fhall 
be fined in twice the amount; if the debt be proved, the debtor Jhall befnei 
in thefame amercement. Ca'tya'yana has explained the plea of prior decifion. 

CCLXXII. 

Ca'tyayana: — If a man, though caft at law, revive the 
fuit, he fhould be confidered as one previoufly confuted, 
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and is called an appellant from a former decilion (pran- 

nyaya J. 

For in fiance; a creditor, call in a fuit formerly inflituted before one um¬ 
pire, again declares before another judge, “ this man is my debtor.” That 
claimant fhould be anfwered by the defendant with this plea ; “ he has been 
already caft by me:” and that plaintiff* is called an appellant from decilion, 
or one whofe fuit has been already decided. In that cafe, whoever is call, 
fliall be fined ; whether the claimant be call, or the defendant, in confe- 
quence of the former decifion appearing to be unjuft, or on other grounds. 
“ Likewife y that is, he fhall be fined in double the fum. 

CCLXXIII. 

Menu :—A debt being admitted by the defendant, he muft 
* pay five in the hundred, as a fine to the king ; but, if it be 
denied and proved , twice as much: this law was enabled 
by Menu. 

* 

This text is expounded by Cullucabhatta, Chandeswara and 
others, as relating to fines. Confequently, a debt being firft difowned, but 
afterwards voluntarily admitted by the debtor, on his being merely brought 
into court, he muft pay an amercement of five in the hundred, or a twen¬ 
tieth part of the debt. But if it be denied, and the debtor perfift in difown- 
ing it even in court, and it be proved with much trouble by a writing or by 
the evidence of witnefles or the like, he mufl fay twice as much, or ten in 
the hundred. Cullu cabhatta concurs in this expofition. 

On the ft^jedl of the firft hemiftich, Na'reda propounds a law* 

CCLXXIV. 

Nareda:—But, if a rich debtor, through dilhoneft per- 
.verfenefs, pay not his debt, the king may take only a 
twentieth part of the fum, if circumjlances be very favour¬ 
able to the debtor , or if he acknowledge the debt in court. 

e t 


That 


That fum, which a rich debtor withholds through difhoneft perverfenefs, 
the king fhall compel him to pay to his creditor, and may himfelf take, 
as a fine, a fum amounting to a twentieth part of the debt: and this rauft be 
underftood, when the debtor voluntarily confeffes the debt in court; for it 
correfponds with the text of Menu ordaining five in the hundred. 

And this alternative in refpedt of moderate fines fhould be regulated by 
the qualities of the debtor, his clafs, and his circuraftances. 

The Retndcara . 

On the fubjedt of the laft hemiftich, Ya jnyawalcva propounds a 
rule. 

CCLXXV. 

9 

Yajnyawalcya :— A debtor fhall be forced to pay to the 
king ten in the hundred of the fum proved againft him; 
and the creditor, having received the fum due, muft pay 
five in the hundred towards defraying the charges of judica¬ 
ture. 

The fum being proved, the debtor fhall be forced to pay ten in the hun¬ 
dred, as a fine to the king, making good that amercement out of his own 
funds. The very fame glofs is delivered in the Dipacalicd; and this muft be 
acknowledged as the opinion entertained by the author of the Mitacjhard. It 
concerns the denial of a debt j for it coincides with the text of Menu, 44 if 
it be denied, twice as much” (CCLXXIII). 

The laft part of the text of Ya jnyawalcya conveys this fenfe } the 
creditor alfo, having recovered his debt awarded by the king, muft pay five 
in the hundred or a twentieth part to him, as wages, or towards defraying 
the charges of judicature. 

A man, fubjedt to amercement under thefe texts, fhall be forced to pay 
double the debt, a fum equal to the debt, or ten in the hundred, the 
fine being mitigated according to the degree of virtue he pod'clTes/ of other * 

circumftances 
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circumftances taken into confederation. This is declared. But if the debt¬ 
or, coming into court, confefs the debt, he fhall only be forced to pay half 
as much. This is alfo declared. Confequently a prieft, a virtuous foldier 
or the like, and a very indigent debtor, muft pay five in the hundred ; but, 
if he^ perfift in his denial even in court, ten in the hundred; for this condud 
is fuppofed to be preceded by knowledge of the fad: but, if he were un- 
confcious, half as much. In general, a rich foldier and the like fhall be fined 
in a fum equal to the debt, or in half that amercement, according to circum¬ 
ftances as abovementioned, if he deny the debt through ignorance; but twice 
as much, if he were confcious of owing the fum. 

On this fubjed Chande'swara has faid in his glofs on the laft hemiftich 
of the text (CCLXXIII), ‘ he fhall be fined in twice as much as is the amount 
of the debt/ That is liable to objection; for it would be a vain repetition of 
the double fum mentioned in another text of Menu (CCLXV). 

In like manner fhould'the various fines on the creditor, in the cafe of a 
falfe claim, be regulated according to clafs and fo forth. Na'reda men¬ 
tions a diftindion in refped of the fervile clafs. 

CCLXXVI. 

Nareda : Should the fons of twice-born men by women 
of the fervile clafs advance falfe claims, let the king caufe 
their tongues to be drawn forth and pierced with a Iharp 
inftrument. 

As for the following opinion, w r e think, it appears inadmiflible, becaufc it 
is unauthorized by Chande'swara, Va'chespati, 'Su'lapani, Cul- 
xtf'cABHATTA, and Bhavade VA. 

The phrafe in the text of Ya* *jnyawalcya (CCLXXV), which is ex¬ 
plained “ fhall be forced to pay by the king,” being adduced in reply to the 
queftion arifing on the preceding text (CCLXXVIII),* * by whom fhall 

* In the code of Ya jnyawalcya, the verfe CCLXXVIII immediately precedes the verfe CCLXXV 
(See Y^jnyawalcya, Ch. z, v* 41 and 42)* 

• * he 
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he be forced to pay his debts in the order, in which they were contradled ?’ 
there is in fail a necejfary repetition. Or the firft text (CCLXXVIII) re-' 
lates to the cafe of two or more creditors, but this text (CCLXXV) fuppof- 
es the cafe of a Angle creditor. Hence the creditor, having received the 
fum due, muft pay five or ten in the hundred, fince it is a rule, that ‘ an 
alternative is admitted in law, if a queftion can be propofed, which is thereby 
fatisfied / he muft pay either five or ten in the hundred : fuch is the alterna¬ 
tive, and that is fettled in pra&ice. For inftance; if the creditor muft pay 
five in the hundred when the debt is confefted to be due, then , fhould the 
debtor confefs it in court, but, through difhoneft perverfenefs, pay it not, 
the king, enforcing payment, fhall take from the creditor, towards de¬ 
fraying the charges of judicature, five in the hundred, that is a twen¬ 
tieth part of the debt, as directed by Menu, Ya'jnyawalcya, and 
Na'reda, concurring in the fame precept (CCLXXIII, CCLXXV, 
and CCLXXIV). If the debt be denied, and the defendant plead in the 
king’s court, “ I owe nothing,” the king may exadt twice as much or ten in 
the hundred, that is a tenth part, as authorized by Menu and Ya'jnya¬ 
walcya (CCLXXIII and CCLXXV): and the expreflion in the text of 
Ya'jnyawalcya, “ of the fum proved or recovered,” is properly put in the 
fifth cafe ; and the terms, “ through difhoneft perverfenefs,” in the text of 
Na'reda, are alfo pertinent: for, on any other conftrudiion, there could be 
no fine of a twentieth part impofed on the debtor ; and it would be improper 
to exadl no greater fine than a twentieth part, fince he is ftated as adting wil¬ 
fully, through difhoneft perverfenefs. What then is the import of the fol¬ 
lowing rule of Vishnu; for he mentions, as a fine, the tenth part to be 
paid to the king? 

CCLXXVII. 

Vishnu:—If a creditor fuebefore the king and fully prove 
his demand, the debtor lhall pay, as a fine to the king, a - 
tenth part of the fum proved; and the plaintiff, having re-, 
ceived the fum due, fhall pay a twentieth part of it towards 
defraying the charges of judicature. 

This can be no objection; for Chandbswara deferibes, as afecondary 

5 B fine, 


( 382 ) 

fine, the fum which mull be paid by the creditor: * although the creditor be 
void of offence, the king may exatt, as a fine, a twentieth part of the fum 
for enforcing payment of it.* Confequently the debtor muff pay the 
fum in the prefence of the king, and difcharge the debt due to his creditor; 
and the creditor, having received his due, muff pay, as a fine, the tenth or 
twentieth part of the fum: fucli is the conftrudion according to this opini¬ 
on* But we hold it proper to reje& this interpretation for the reafon 
abovementioned. 

Others quote the Dipacalicd, that * the various fines fhould be regulated 
by other texts of law, according to the exiflence or non-exiftence of an un¬ 
mitigated offence.* From a creditor of the prieftly clafs, five or ten in the 
hundred cannot be taken without offence ; for it is declared by Misra, that 
c the property of a prieft fhould»on no account be taken by the king ; and it is 
forbidden in the Mahabhdrata, when treating of the duties of kings, and on 
other occafions,to take wealth from Brahmanas. But punifhment may be in- 
fluffed on Brahmanas ; for the punifhment of mutilation, fuch as cutting off the 
hand, is mentioned in the dialogue between Sanc’ha and Lic’hita contain¬ 
ed in the Mahabhdrata ; and the jewel, which he wore on his head, was taken 
from Aswat’haman : accordingly the gem, yielded by As'wat’haman, 
is mentioned in the 'firft book of the Mahabhdrata. 

The Srt Bkdgavata:—Ignominious tonfure, confifcation of ef- 
fe£ls, and banifhment from the realm, are the punifh- 


* To underftand the comment, it may be requifite to ftate the texts as they would be tranflated, were 
this interpretation received, 

« 

CCLXXIII. 

A debt being admitted by the defendant, he (the plaintiff^ muft pay five in the hundred j but, if it 
be denied, twice as much. 


CCLXXIV. 

But, if a rich debtor, through difhoneft perverfenefs, pay not his debt, the king may take only a 
twentieth part of the fum from the creditor , 


CCLXXV. 

A. debtor fhall be forced to pay by the king : and out of the fum proved and recovered, the cre¬ 
ditor, who receives his due, muft pay ten or five in the hundred, according to circumftancet. 

merits 
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ments of reputed priefts ;* no other corporal punifhment 
or pecuniary penalty is allowed. 

“ Tonsure {having the hair. “ Confifcation of effeas;” feizure of 
property. “ Banilhment from the realm expulfion from the country. This 
has been fufficiently explained > and it has been here mentioned merely for the 
fake of illuftration. 

In a matter of debt or the like, the demand fhould be proved by the evi¬ 
dence of witneffes and fo forth j but if that be impraaicable, by ordeal: if 
popular proof can be obtained, there fhall be no recourfe to ordeal. This 
will be elucidated under the title of adminiftration of juftice. 

Should there be many creditors of the fame debtor, to whom Hull his, 
due be firft paid, to whom laft ? 

CCLXXVIII. 

Ya'jnyawalcya:— A debtor fhall be forced to pay his cre¬ 
ditors in the order, in which the debts were contra&ed, 
after firft difeharging thofe of a prieft or of the king. 

On the competition of feveral creditors, a Brahmana , a CJhatriya and fo 
forth, the debt of the Brahmana fhall be firft paid ; and afterwards the reft, 
in their order as they were con traded. That is, the fum, which was firft lent, 
fhall be firft paid; that, which was next lent, fhall be next difeharged: 
fuch is the fenfe of the text. The debts fhall not be liquidated by a dif- 
tribution of proportionate {hares of the debtor’s affets; nor {hall the priority 
or fubfequence of the debt due to the Brahmana be examined: for the law 
does not diredt it. But, fhould there be feveral creditors of the prieftly 
clafs, the order, in which the debts were contraded, muft be admitted. 

On the competition of a CJhatriya and a Vaifya , the debt of the CJhatriya 
fhall be firft paid, and next that of the Vaifya; for Ya'jnyawalcya fays, 

* Literally, kinfmen of B&ahma' \ by which muft be underftood priefts^by birth, yet flot ftrittly obfery- 
ing the duties of their clafs. % 

» » 
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“ ‘after difcharging tnofe of the king.” * Again; on a fimilar competition 
of a Vaijya and a ^Sudra, the debt of the Vaifya fhall be firft difcharged, and 
next that of the' Sudra . In like manner fhould a triple fucceffion be admit¬ 
ted in regard to creditors of mixed claffes, ranking in three degrees, higheft, 
middlemoft and lowed: : and, fhould a creditor of the fervile tribe claim with 
one of a mixed clafs, the fame fhould be underftood according to circum- 
ftances of relative precedence. 

On this fubjeCt ChandEswara fays, 4 fhould there be at once creditors 
of various claffes, the prieft fhall be firft paid, and next the foldier and the 
reft; but, if the creditors be of the fame clafs, the debts rnufl be paid in 
the order, in which they were contracted/ By faying, ‘ if they be of the 
fame clafs/ it is evidently meant, that the order of the clalfes fhould be 
taken, if many debts be due to men of different claffes. The fame meaning 
is expreffed in the glofs of the Mitdcfara ; ‘ if the creditors be of equal clafs, 

m 

4 the debtor fhall be compelled by the king to pay the debts in the fame or- 

* der in which they were contracted; but, if there be variance of clafs, in the 

* order of the claffes , facerdotal and the reft/ For “ the order, in which the 
debts were contracted,” is there applied to the cafe of equal clafs ; and the 
order of claffes, facerdotal and the reft, is there prefcribed in the cafe of un¬ 
equal clafs. There is no difficulty in fuppofing the fame meaning in the 
glofs of the Dipacalicd ; * fhould there be more creditors than one, the debtor 
fhall be forced to pay the debts in the order, in which they were contracted; 

* but if there be at once creditors of the prieftly and military clafs, and 

* fo forth, he fhall be forced to pay the fums due to the CJhatriya and the 

* reft, after firft difcharging the debt of the Brahmana even though laft 
4 contracted/ 

CCLXXIX. 

Ca'tya'yana:—If there be many debts at once, that, which 
was firft contracted, fhall firft be paid, after thofe of a 
. king or of a prieft learned in the Veda . + 

* Which may be underftood generally of the military clafs. 

But when the effects are few, the creditors numerous, and the debtor is fold into flavery, all fhall re- 
€C ceive their /hares of the price, in proportion to their juft demands, becaufe there are not affets.” I cite 
this palfage fjom the Vi<vada Chandra becaufe it contains a rule affirmed by the Mai? bila fchool, and extend¬ 
ed to the cafe where the debtor's effe&s only are fold. 
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“ Of a pried learned in the Vedaf after the debt of a Brdhmana. “ Of 
a king; of a CJhatriya. This text is alfo intended to fhow a cafe of 
preferable payment in the order of the clafles. It mull therefore be under* 
flood in the fame fenfe as above mentioned. 


CCLXXX. 


Ca'tya'yana:—If all the contra&s were written in one day, 
the debts, payment, fubfifting demand, and intereft, lhall 
be equal; otherwife, in order of time. 

From the expreflion “in one day *» it appears, that no account fhould 
be taken of the priority and fubfequence of feveral debts contraaed on the 
fame day : elfe the text would be nearly unmeaning. Confequemly the 
conftrudtion of the phrafe is this ; if the contraas were written in one day, 
that is, if debts, contracted with many perfons, were reduced to writing 
in one day, payment, fubfifting demand, and intereft, lhall be equal in 
refpedt of thofe debts. Therefore collecting all the affets of the debtor, 
which are forthcoming, the creditors fhould divide them in fhares propor¬ 
tionate to the amount of their refpedive debts. A diftribution of Ihares 
proportionate to the amount of the debts may be thus exemplified : ten fu- 
ve/nas are due to one, two to another, and four to a third, but the affets of 
the debtor amount to eigh t fuvernas only ; in this cafe half a fuverna fhall 
be received for each fuverna ; and he, to whom ten fuvernas are due, fhall 
receive five fuvernas ; he, to whom four fuvernas are due, two fuvernas 
and he, to whom two fuvernas are due, one fuverna.- But it mull be un- 
derflood, that in this cafe the principal and intereft arc added together. 
Hence, if one have a claim for intereft fpecially ftipulated or the like j 
and the other, for legal intereft only; the intereft being unequal, the 
payment to each fhall be regulated by the intereft receivable by him. 
But if feme part ot the intereft have been received by any one 
creditor, that lhall not be required from him, but it fhall be deduc¬ 
ted from his debt. However, in the cafe of intereft by enjoyment, 
the principal only lhall be admitted in the account. For inftance ; the 
principal fum amounts with-intereft to ten fuvernas , and. two fuvernas have 
been received on a former day ; the remaining eight fuvernas only fhall be ?d- 
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tnitted on a fubfequent day when a dividend is made r the two Juvernas, receiv¬ 
ed on a former day, (hall not be confounded with the debtor’s affets, for that 
debtor has no title to money actually received by the creditor. But afterwards 
he (hall not have enjoyment of the whole pledgei for the debt is leffened in 
comparifon with the former due. Nor fhall the creditors divide that pledge, 
fince it is poffeffed by one creditor alone. In fail the creditor, who has receiv¬ 
ed a pledge to be ufed, (hall not receive a (hare of the dividend 5 for he has 
trufted to the chattel poffeffed by him for the recovery of his debt. He alfo, 
who has a pledge for cuftody in his power, fuch as a copper caldron or the like, 
fhall have no fhare of the dividend j but he may demand the fale of the pledge. 
Yet, if the debtor or any other perfon fay, “ this man has in his pofleflion a 
chattel belonging to the debtor, let it be fold and fhared by all the credi¬ 
tors,” that fhall not be done* for the debtor cannot fell a chattel poffeffed by 
the creditor, and the debtor’s title to the pledge is at that tiipe limited. It is 
the fame alfo in other cafes. In fhort, afcertaining and writing down the 
debts of all the creditors with the intereft due on them, a diflribution of the 
debtor’s affets fhould be made* 

All this fhould only be done when the term has elapfed. Hence, if debts 
be contracted with feveral perfons in one day, and the term of one loan 
be two years j of another, four years; of a third, five years j in this cafe, 
fhould a diflribution be made at the clofe of the fourth year, no dividend 
fhall be received by him, who claims under a contra# for the term of 
five years: for his claim is weaker, fince the term is unexpired. If he 
be fo fortunate, as that the debtor fhould furvive and acquire wealth, then 
fhall that debt be difcharged. Should a further diflribution of affets be 
made after the expiration of the fifth year, he fhall receive an equal di¬ 
vidend in proportion to the debts then due : the whole affets, or a larger 
fhare, fhall not be received by the creditor, who received no dividend 
at the former diflribution > for no law ordains it. This and other points 
may be argued. 

But, if the debts of all the creditors be not fully difcharged, they may 
preferve their claim for the remainder. This alfo mull affuredly be propor¬ 
tionate to the original debts r Jince the dividend was fo. Therefore the legifla- 
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toradds, “fubfiftingdemand,” or literally prefemtion; theterm is fyno» 
nymous with the owingof the debtor.* 

' ' - • - • ■ - 

If the debtor’s aflets only fuffice for the difcharge of intereft due to alt 

the creditors or to any one of them, then intereft only (hall be received, but 
the principal lhall bear no further intereft. However, when, in confequence 
of a term having been ftipulated, a diftribution of aflets is made before 
the period which would regularly double the debt, it may bear further in* 
tereft after the dividend. Therefore the fage adds, “ and intereft.” It 
is alfo the pra&ice, for a creditor not to accept payment of his principal, 
while intereft remains due. It follows, that, if debts have been contracted 
with two or more creditors on one day, a preference being then difallowed, 
if the debtor cannot fully difcharge all the debts, whatever aflets are found, 
lliall be taken by all the creditors, and their further demand may be retain¬ 
ed } or the intereft may be received and the principal remain due . 

This maybe obferved* if he, by whom rto term was ftipulated, de¬ 
mand the debt, a dividend lhall be paid to him; if he do not demand it, 
but the period, in which a debt is doubled* be paft, the debtor fhould call 
him and pay the fum. In like manner, Ihould the term of any man’s loan 
be expired, the debtor Ihould call him. But, if any creditor be abfent in a 
foreign country, his dividend Ihould be depofited with a confidential perfon. 
Such is the full meaning of the law. 

The following text propounds a diftindtion. 

CCLXXXI. 

Catyayana : ■—That capital, on which it is proved, that 
the aflets were gained, and no other debt, muft be repaid 
by the debtor out of thofe ajfets. 

If there be at once many creditors of the facerdotal and other clafles, he, 
through who ft loan the aflets were gained, muft be paid out of thofe aflets j 

This expofition appears unfatisfa&ory; racjbana is (ynonimous with d’hararia in fome fences, not in 
all. Sir W. Jones tranflated it “ profits of a pledge or the like.” Nevertheless, I follow the glofs. 

not 
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not any other creditor. Should a furplus remain, it /hall be paid to the other 
creditors by a dividend or in the order of clafles. For example; borrowing 
a fum from one man, and therewith paying the revenue, which is due to the 
king by the cuftom of the country, or fupporting his own dependants and 
the like, the debtor conducts agriculture; the produce of that culture is ap¬ 
plicable to the payment of the debt due to that creditor alone. But if he 
borrow money from another man, and during the feafon of culture perform 
other work to avoid idlenefs, that loan mud alfo be confidered as applied to 
hufbaridry, which was his chief employment: and fuch is the practice. But a 
debt contracted for the charges of celebrating nuptials or the like, even 
though it be contracted on the fame day, conftitutes a weaker claim in ref- 
peCt of wealth acquired by agriculture, fmce it was not applied to that pur- 
pofe. 

< 

Ag a in ; in the cafe of commerce and the like, afTets, gained by traffick 
and fimilar means, are applicable to the payment of the creditor claiming 
a debt contracted for the purchafe of goods, for the difcharge of the king’s 
duties, for the maintenance of fervants and fo forth. In like manner, 
borrowing a fum from one man, he redeems a pledge hypothecated to 
another; in that cafe, fliould the debt remain undifcharged, lie mull de¬ 
liver or fell that pledge for the payment of that creditor and no other: he 
has no right to pledge the chattel to any other man. Again; a hufbandman 
cultivates land belonging to a certain perfon; and the landlord borrows mo¬ 
ney from the hufbandman, or the hufbandman from his landlord; in either 
cafe, the debt of that creditor alone (hall be difcharged out of the grain pro¬ 
duced from that land : for thofe alfets, confiding in grain, were produced 
from that capital, whether land, or feed and plough. Such is the confident 
method of Chandeswara and the reft. 

However, fhould he deliver thofe alfets to another perfon through mif- 
take, or hypothecate that pledge to another creditor, the adt is valid; for the 
alfets were the property of the debtor. Neverthelefs, the creditor may for¬ 
bid it; and, if the debtor flight that oppofition, he fhall be fined. In like 
manner, even though unoppofed, if he do fo deliberately, he lhall be fined ; 
for the reafon of the law is the fame. This Ihould alfo be argued in the cafe 

of 
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of payment to a favoured creditor , neglecting the order, in which the debts 
were contra&ed, or the order of clafles. 

Here a queftion occurs for confideration. If the landlord or the huf- 
bandman abovementioncd firft borrowed money from another, pledging to him 
the produce of the land for that year, and afterwards receive a loan from the 
hufbandraan or landlord, in that cafe who (hall be paid out of that produce J 
To this queftion it is anfwered, the whole {hall not be paid to the laft credi¬ 
tor ; for, were it fo, there could be no fuch practice in moneylending as 
that of pledging the produce of land owned or cultivated by another ; nor 
Jhall it be paid to the firft creditor, for the text would be almoft unmeaning, 
fince no loan would be made without a pledge, left a fubfequent hypotheca¬ 
tion invalidate the prior lien. To this it may be replied, fince the fubfequent 
loan had not taken place when the pledge was made, there can be no fuch lien 
on the land ; the hypothecation is therefore valid, and a fubfequent loan can- * 
not annul the valid hypothecation and eftablilh fuch a lien: it is therefore 
reafonable, that the debt of the mortgagee fhould alone be difcharged. 
However, the fecond creditor refills the difpofil of the produce, unitl his 
own debt be paid. This many excellent perfons maintain. We hold, that 
an hypothecation, fubfequent to fuch a debt which gave a lien, is not valid; 
and the text therefore is not unmeaning. But fome lawyers fay, the text of 
Ca'tyayana (CCLXXXI) (hould be otherwife applied. A lien imme¬ 
diately arifes on that produce, fimilar to a pledge j fince there is no authori¬ 
ty for a reference to the time of contracting the debt. Hence the laft creditor 
{hould alone be paid. But, if the mortgagee, at firft declaring “ I will not 
lend the fum,” at length accepts the pledge with the aflent of the other par¬ 
ty, the hypothecation is valid. 

# 

The diftribution of dividends fhould be made in the prefence of the king’s 
officers, or of arbitrators, to remove the apprehenfion of unmitigated of¬ 
fence ; the debtor fhould not make the diftribution in the privacy of his own 
houfe. This has been fufficiently difcuffed. 

CCLXXXII. 

Yajnyawalcya:—When the debtor has paid the debt, let 

5 D * him 
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him caufe his writing to be torn, or another to be made 
as his acquittance; but a debt, contraSed before witneffes, 
muft be difcharged before witneffes. 

When the debt is fully difcharged, let the debtor caufe the writing to be 
torn. But, if the note be milling, let him caufe another writing to be made 
as his acquittance. A debt contra&ed before witneffes he fhould difchargO 
before witneffes* 

The Dtpacalicd. 

He fhould caufe the writing to be fo torn or cancelled, that it may not 
\)e again produced on another occalion. But, if the writing were attelled, 
the payment fhould be made, and the deed cancelled, before witnef¬ 
fes } for fuch is the import of the text, “ a debt, contracted before wit- 
' neffes &c elfe it might be fufpe&ed, that the debt was undifeharged* 

“ As his acquittance;” the term is in the feventh cafe with a caufal fenfe. 

Let him caufe another writing to be made; namely that, which is denomi¬ 
nated a written difeharge or acknowledgement of payment. This al fa 
fhould be attefted or be made in the creditor’s own handwriting; as fug- 
gefled by a text cited in the Vyavahdra tatwa and already quoted in this 
work (XIII). 

The form of the tvriting lhould be reg'ulated by the eflablifhed cuftorri 
of the country, and it has been already mentioned in the difcuffion on written 
Contracts of debt ; the. very fame form fhould be admitted in the prelent 
cafe; for it is directed generally, that “ whatever contract (halt have been 
concluded by mutual confent,” a written memorial of it fhould be executed 
in that forln (XVI). But, fince that text is placed under the title of loans 
and depolits, the name of the lender or owner is direfled to be firft inferted 
in the writing : here the reverfe lhould be done ; for the word lender there 

O 

intends the perfon whom the obligation regards; that is, him, to whom 
the writing is delivered. Hence in a deed of gift the name of the donee 
(Jjould be jirjl inferted; or in a bill of fale, the name of the ven¬ 
dee, This and other points may be argued. But in faS, fays a certain 
author, the debtor is at that time an owner delivering his-own;, for he differs 

in 
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in nothing from one, who delivers property. HenGe the variation confifts Id 
this; that the debtor’s name fliould be firft inferted, becaufe the debtor is the 
perfon, whom the obligation regards. The creditor fliould fign his name on 
the top of the writing ;* for the word “ borrower,” in the text of Ya'jn ya- 
walcya (XVIII), intends the perfon, who executes the writing. This 
and other points fliould be underftood. 

CCLXXXIII. 

Vishnu'S—-A debt, contra£led only before witnelles, may 
be difcharged before witneffes only; but a written con¬ 
tract being fulfilled, the writing fhould be torn. 

“ Before witnefles only elfe, if the payment be unattefled, how can 
the debtor prove that payment, when the creditor fubfequently fues before 
the king for the debt proved by verbal or other evidence ? 

CCLXXXIV. 

Na'reda ; — Let the creditor give a writing after the debt 
has been acquitted; or, if that cannot be, let him make 
a publick acknowledgment: this fhall be a mutual acquit¬ 
tance of the creditor and debtor. 

Let him give a writing, that is, a written difcharge, if the note be not 
at hand. “ After the debt has been acquitted after it has been fully dif¬ 
charged. “A publick acknowledgment;” a declaration made before 
unconcerned perfons, that the debt has been paid by this man. 

The Retndcara. 

■» 

Consequently, if a written acquittance cannot be given, the payment 
fliould only be made before witnefles. Should no writing be given, nor at- 
teftation made, the debtor might complain before the king, in thefe words, 
he has exatled from me more than was due or, “ he refufes to give 
a receipt. Hence the creditor alfo would need an acquittance ; it is there¬ 
fore faid, “ a mutual acquittance or releafej’ 

* Tfewe is an inconflfte n<y, in regard to the place of feature, which I cannot well recoscile: 

When 
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When the Whole fufri is not paid, but a part only, how fliould the bond 
be cancelled ? For this caufe Yajnyawalcya adds the following rule. 

CCLXXXV. 

Yajnyawalcya:-—If the debtor pay by little and little, 
let him write the fums paid on the back of his written 
contra£l, or let the creditor give a receipt figned by his 
own hand. 

“ A receipt a written acknowledgment of a fum received. 

The Retndcara. 

Let him write, “ fuch a fum this day received by me, in part hereof, 
from fuch one, the debtor.” But the form muft be regulated by the current 
'practice alone. In his receipt (hould be written the fum which is paid, and 
the date on which that very fum is paid : he may fubjoin fums previoufly 
received. Thus, he fliould write, “ fo much money received this day, 
fuch fums received earlier, making in all fuch a fum received to this date” 
Elfe, through the forgetfulnefs of his creditor, the debtor might in courfe 
of time obtain feveral receipts for a fingle payment; or, although that have 
not been done, the creditor might allege, that it was done. This diftinc- 
tion appears admiffible in our apprehenfion. 

From the phrafe, “ let the debtor write the fums paid &c.” it appears, 
that the debtor alone fhould write the fums paid by himfelf on the back of 
the written contract: but the receipt fhould be written by the creditor j for 
the phrafe “ figned by himfelf” may be properly referred to the creditor. 

CCLXXXVI. 

Vishnu: — Part only being paid, and the writing not being 
at hand, let the creditor give an acquittance written by 
himfelf. 

** Part only being paid j” the whole amount of principal and intereft 
not being fully difcharged j (for inftance, a diftreffed debtor, unable to pay 
\ ' the 



the whole fum at once, pays it by little and little, from time to time,-) in 
this cafe, the debtor ffiould write the fums paid by him on the back of the 
written contrad j or, the deed not being at hand, the creditor ffiould give 
another writing to this effed, “ this fum has been received by me.” Such 
is the fenfe. 

But, if the writing be not at hand, then, even if the whole due be dif- 
charged, the creditor muft give a writing figned by himfelf ; therefore does 
the legiflator exprefs, “ and the writing not being at hand.’* Or the noting 
of partial payments on the back of the bond, as mentioned by Ya'jnya- 
waecya, and the acquittance figned by the creditor himfelf, as mentioned 
by Vishnu, admit of two cafes: if the writing be, or be not, at hand, and 
the debt be fully or partially difcharged, the creditor ffiould give an acquit¬ 
tance figned by himfelf. Herein ChandeWara concurs: or the expofi- 
tion may be thus ; if the writing be at hand, and a partial payment be made/ 
it ffiould be noted on the back of the bond, and a feparate receipt ffiould 
be alfo given, agreeably to the texts of both fages. Should the creditor fub- 
fequently affirm, “ this debtor obtained the writing by artifice from my 

houfe, and has written fums on it, though never paid,” that alfertion may 
be eafily confuted. 

If the creditor produce not the writing, nor give one figned by himfelf 
for a fum received, what ffiall be done ? On this fubjed Nareda pro¬ 
pounds the following text . 

ccLxxxvir. 

Nareda: Having received a fum, the creditor Ihould 

give a receipt to the debtor; but he, who refufes, when 
required, to give back that, for which he granted no receipt , 
fliall forfeit the remainder of the debt. 

Having received” the intereft; fuch is the meaning. He, who re- 

fufes both to give an acquittance and repay the intereft when demand¬ 
ed, &c. 

The Retndcara » 

5 E “Interest” . 
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u Interest ’* is here fupplied. The term fignifies the intereft of the 
debt. But, in fad, that is merely intended for elucidation ; the real fenfe is 
an incomplete payment. The ufe of fupplying that term is this; when a 
part of the principal has been paid to the creditor, and he neither gives up 
the writing that the payment may be noted, nor grants a receipt; in that cafe, 
even though the creditor may be difpofed to repay it, the debtor does not 
demand the fum paid j for, were it repaid to the debtor , the fum would bear 
further intereft from that day. Should a creditor, who has received a fum 
from the debtor, neither permit him to write the fum paid, on the back of 
the con trad, nor give the debtor a receipt figned by himfelf, furely the debtor 
will redemand the fum paid by him as intereji j if the creditor alfo refufe to 
reftore it, he fhall forfeit the remainder of his debt. The forfeiture of the 
balance is, as it were, a fine on the creditor for that offence. 


CCLXXXVIII. 

Vr ihaspati : — Ip he, who has recovered his debt by the 
mode of moral duty or any of the others, refufe to write 
a receipt on the note, or to give an acquittance, the fum, 
that was due, fhall be forfeited. 

That creditor, who has enforced payment of his debt by the mode of 
moral duty, or any of the others abovementioned, but will not permit the 
debtor to write the fum paid on the back of the note, or, if this were im¬ 
practicable, who refufes to give a receipt, which is the next ftep, Jhall 
incur thisforfeiture. 4 Through knavery J fhould be fupplied in the text. 
It alfo intends atteflation as mentioned by Nareda: the full mean¬ 
ing is, if he alfo refufe an atteflation of the payment. In thefe cafes, the 
fum due teethe creditor would be forfeited: the mood is potential. Becaufe 
the fum, which has been aftually paid, cannot be proved by the debtor 
without a writing or other evidence ; hence, fince he may be liable to pay 
it again, the creditor may poffibly receive more than his juft due : fuch is 
the fenfe of the text. Confequently, over-exaCtions being improper, no¬ 
thing fhould be done which tends thereto. But if any one do that, which 
ought not to be done, he (hall furely be punifhed. This is intimated in the 
text of Vrihasfati. It is therefore abfolutely neceflary to write the fum 
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on the back of the note, or grant a receipt or the like: fuch is the full fenfe 
of the text; and punifhment confifls in the forfeiture of the balance, as or¬ 
dained by N a red a. Since no law diredts it, the fine fhall not be received 

I * 

by the king. This expofition of the text of Vrihaspati, though not de¬ 
livered by any former author, feems elegant. 


Here the term employed (vrtddhi) * fignifies lofs or forfeiture. 

The Calpateru. 

For the verb vardh is inferted in the Ganacantadhenu with the fenfe of 
fill, and cut; and this word is derived by the fubftitution of vridh for vardh , 
a change which often occurs with this fuffix. Or the verb vridh, reprefenting 
the verb vardh , as well as its own regular fenfe of growth or increafe, through 
that medium prefents the fecondary fenfe of abfciffion, which is the regular 
meaning of the verb vardh ; as the term dwir'epha (two rs.) fignifies a black bee » 
through the medium of the word bhramara (which contains two rs.); and 
the verb as, fit, preceded by the particle upa, fignifies adoration or worfhip 
in the following verfe of the Cufumanjali , a treatife of philofophy; -f* 

He, the fupreme fpirit, is here defcribed, the worfhip ( upafti) 
of whom wife men confider as the road to heaven and 
final beatitude. 

Consequently, if the creditor, through knavery, do not permit the 
fum to be written on the note, nor give a receipt, nor caule his acknow¬ 
ledgment to be attefted by witneffes, he {hall forfeit the fum, that was due, 
namely the fum lent by him: and the forfeiture mud be underftood, as in 
the text of Na* reda, to be the forfeiture of the balance. ^ 


The Camadh'enu andHELAYUDHA read nafauvriddhim avdpnuyat, he {hall 
not receive advantage, infiead of tafya tadvnddhimapnuyat. HelX'yudh a 
fays in his glofs; * if the creditor, having received a ftnall part of the debt, do 


* Taking the word in its ufual acceptation of intereft. Sir William Jones tranilited the text, “the 
debtor fhall gain the intereft, that was due.” 

+ By Uoatana charta ; a treatife written to prove the exiftence of Gop, conteftedby the AtbeHb of 
his day. 

. f not 
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* not fuffer the fum to be written on the back of tlie note, nor give a re- 
« ceipt, then, fince he forfeits the remaining fum, he receives no intereft or 
‘advantage on it: for that is prevented by the forfeiture of the balanc- * 
In effefi there is no variance between th zCalpateru and Helayudha. 

t 

The refufal to write a receipt, or give an acquittance for the fum paid, 
rnuft be underftood as arifing from an intention of obtaining a fecond pay- 
ment of the fame fum: for, otherwife, there would be an inconfiftency. 

The Retnacara. 

«Do not fuffer the fum to be written on the note;’ “ by the debtor ” 
fhould be fupplied. 

The creditor lends money folely for the fake of gain; and by that gain 
or intereft he receives an advantage on his principal. Should even the re¬ 
maining principal be forfeited, how can he obtain advantage from the prin¬ 
cipal fum. Confequently, by declaring that he has no advantage from the 
fum due, the forfeiture of the remainder is, in fome fort, indiredly fuggefted; 
fince the text coincides with that of Nareda. ‘ For that is pre¬ 
vented by the forfeiture of the balancethis is a repetition intended 
to fuggeft the penalty as the immediate caufe of his obtaining no advantage. 
Or that glofs may be read, ‘ for the forfeiture of the balance is the fubje<3: 
treated { * that is, it has become the fubjeft through the text of Na'reda. 

« He fhall not receive advantage,’ fuggefts the penalty of lofing the remain¬ 
ing fum; therefore does the commentator fay, * for the forfeiture of the 
balance is the fubjeft &c.’ Such is the expofition of the Calpateru and 
Hela"yudha. 

\ K 

According to the Camadh'enu , the forfeiture of intereft only is mention¬ 
ed ; not the forfeiture of the remaining principal. But in fadt, according 
to this opinion, the fenfe fo far explained muft be further extended to the 
fame purpofe. Elfe, there would be a contradiction, repugnant to reafon, 
in the forfeiture of the balance when a creditor has cafually written no re¬ 
ceipt or given no acquittance, but without intending to obtain a fecond pay¬ 
ment of the fame fum, while on the other hand a lefs penalty fell on a wilful of¬ 
fence. 
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Contracts recorded in a writing I 24. 
-may be refeinded within a limit¬ 
ed time II 438. 

-• null, if the party be of unfound 

mind II 61 j 309; 316. 

■ without ownerfhip, void II 76. 

- valid according to priority of 

date II 78. 

Control and dependance II 230; 306. 
Conveyance of land II 276. 

Coparceners cannot be fureties nor wit- 
nefles for each other I 236; 239. 
Corporal intereft I 50. 

Correction of a wife, fon, pupil, or ft rvant 

II 3 2 S- 

Corrody II 279. 

Counterfeiting articles of value, how pu- 
niflied II 44 6. 

Cremation of corpfes II 569. 

• ^ 

Cripples excluded from inheritance IV 6 . 

Cuftom I 53; 96; 141; 167. II 184; 243. 

Damage of a pledge I 148. 

Daily intereft I 50. 

Daughters inherit on failure of male iflue 

III 244; IV 190. 

Daughter’s fons inherit after daughters IV 

^99- 

Debts I paflim. 

—— of the deceafed mud be paid before 
partition among his fons III 156. 

■ » of coheirs mud be paid IV 90. 

Deceit 
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leceit, legal, for recovery of a juft demand, 

I 349 - 

Decifion of fuits II 104 ; 317. 

Dedu&ion in right of primogeniture &C. • 
III 4^ J ; 111. 

Deeds or written memorials of co‘ntra£ls, 

I 24. 

—-— of gift II 277. 

Defendant fined for difputing a juft demand 

I 373 - 

Defrauding the revenue, how puniftied II 

417 - 

Degradation IV 4* 

Depofits II t. 

Deputies of an afiociation II 4 '^- 
Deferter of an affociadon, punilhed II 
4 1 3 • 

Dcfevtion of a hufband II 585. 

Difeafes confidered as tokens of fin IV 16. 
Dilinheritance IV. 

Difloyal wife I 331. II 59 -- 

Diftrefs for the recovery of a debt I 350. 

Dividend I 385. 

Divorce II 529. 

Donatio^ II 209. 

Dubious claims I 129. 

% 

Duplicate of a document I 402. 

Duties of hufbands II 493. 

.- of women II 541. 


) 


<SL 


Endowment for the fupport of priefts II 
402; 404. 

Endorfement of partial payments I 392. 
Enfranchifement II 347. 

Equity of redemption I 192. 

Efeheat I'V 234. 

Eftates may not be wholly aliened II 220. 
Evidence I 21 ; 22. 

Eunuchs excluded from inheritance IV 6. 
Examination of commodities II 426; 
43 '°- 

Exclufion from inheritance and from parti¬ 
cipation IV 1. 

Exclufive acquifitions by a coheir IV 35. 
Faftor II 322 ; 336. 

Falfifying of fcales, weights &c. how pu¬ 
nilhed II 445. 

Falfe teftimony II 601. 

Family, obligation of maintaining the, II 
227. 

Fathers entitled to participate in the ac¬ 
quifitions of their children III 136. 
Father and fon have equal dominion over 
certain kinds of property II 275 ; 
III 119. 

Father entitled to a double lhare of the 
patrimony III 128. 

_not liable for the debts of his fon I 

320. 


Earncft I 210. II 443. 

Eldeft fons, right of III 27. 

Elephants, trefpafles by II 489. 
Emancipation of flaves II 347 - 
Embezzlement of goods belonging to an 
afTociation II 413. 

..—--of effefls appertaining to 

coparceners IV 99. 


.__ inherits on failure of preferable heirs 

IV 203. 

Fees towards defraying the charges of ju¬ 
dicature I 37.9. 

Fee to an umpire II 295. 

Foreclofure of a mortgage I 192. 

Foreign country II 144. 

Form of a bond I 23. 

Frauds 


i 
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Gifts II 209. 

Good behaviour, fecurity for, I 241. 
Grandfons entitled to the lhare of their 
deceafed father III 92. 

Gratuities diftributed among priefts &c. 

II 1535 * 79 * 

Guardian of a widow, liable for her huf- 
band’s debts, I 329. 

Guardians of women II 496 ; £00 ; 5 ^ 2 * 
Guardian of an eftate muft pay the debts 

1 33 8 - 

Guardian of a minor &c. IV 242. 

Half blood IV 218. 

Hand-writing, how proved I 401. 

Harlots II 396. 

Hedges II 471. 

Heirs may divide their inheritance III 
160. 

.-- liable for debts I 329. 

-- bound to perform obfequiesIV 245. 

Herdfmen II 453. 

Hereditary priefts II 172. 

Heritage III 17. 

Hermit IV 247, excluded from inheritance 
IV 29. 

Hire of cattle &c. II 393 ; 399. 

- of a houfe &c. II 397. 

Hired fervant II 322; 332; 389. 

Horfes, trefpafles of II 489. 

Hufband and wife II 493. Ill 112. 
Hulband not liable for the debts of his 
wife I 320. 

Hypocrites difinherited IV 7. 


316. 

Illegal agreement II 417. 

Immoyeable property II 228; 246; 272; 
305. Ill 120. 

Impartiality requifite to the validity of a 
partition III 41. 

Impotence IV 23. 

Indivifible effefls IV 73; 80. 

Infanticide II 53I. 

Inheritance III 1; 95. 

— . — . limited to the fourth in defeent 

III 96. 

Inftitutes of law I 33. 

Intoxicating liquors II 252; 5335 559. 
Intereft of money I 29; 36; 50; 53; 74; 98; 
too; 123; 136; 148. 

Inveftiture with the facrificial thread III 
* 7 - 8 ; 185. 

Joint property II 57; 214. 

Irrevocable gifts II 290. 

Judge II 44. 

Jurifprudence founded on rc&foning not 
on revelation II 267. , 

Kin IV 154; 231. 

Kinfmen allied by the funeral cake IV 
226; 230. 

.-by a common oblation of water 

IV 231. 

Labourers II 332. 

Landed eftate II 223 ; 248; 272; 305. IV 
131; 218. 

Learned prieft II 70. 



Legitimate 
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child III 236. 

Lending money to women, (laves, and mi¬ 
nors, forbidden I 16; 28. 

Leprofy IV 12. 

Limitation of intereft I 35 » 45 » 53 ’ * 10, 
Litigation between father and fon, byfband 
and wife &c. prohibited II 3 2 4 > 

493 -' 

Livelihood of the feveral claffes I i 2 ; 14, 
II 252. 

Loans I 5. 

Loan on intereft 18 ; it. 

■ for ufe I 105. II 7. 

-- in kind I 23. 

Lofs on commodities withheld or refufed 
II 440. 

Loft of a pledge bars intereft I 148. 

Lots caft to afcertain the feveral property 
of coheirs III 18. 

Madmen difinherited IV 7. 

Maintenance allured to a wife II 5 * 9 * 

, —. afligned to infants, aged rela¬ 

tions &c. Ill 90. 

Male iflue defirablc for the fake of obfe- 
qui& III 30; 94; 373. 

Male ifluo«by males inherit III 21. 

Man and wife, duties of, II 493. 
Management of the eftate, to whom in¬ 
truded IH 27. 

Manumiflion of (laves II 347* 3 ^ 4 * 
Market rates II 449. 

Marriage, eight forms of, IV 305. 

. . complete by what religious ce¬ 
remony II 599. 

__. necedary to the order of a 

• houfeholder II 515. 

Mailer and fcrvant II 319; 390. 


Meadows II 479. 

Meritorious gifts II 279; 293. 

Military array without caufe, prohibited . 
II 416. 

Minority I 300. II 230. 

Minors not amenable I 298. 

Money lending I 12. 

Month, in civil tranfaftions, reckoned by 
vulgar time I 34. 

Moral duty, mode of recovering debts, 
confonant to I 347. 

Mother not liable for her Ton’s debts I 
320. 

Mothers entitled to (hares of the inheri¬ 
tance III 97. 

«__ inherit on failure of preferable 

0 

heirs IV 203. 

Municipal law II 405. 

Mutual trufts II 10. 

Nephews entitled to (hares of the inheri¬ 
tance III 93. 

-- may be adopted III 344 * 

___ inherit on failure of nearer heirs 

* 

IV 219. 

Nuptial gratuities cenfured II 602. 

Nuptial gifts I 134. II 246; 269; 290. 
Nuptial prefents revert to the bridegroom 
by the death of the bride IV 316. 

Obedience incumbent on fervants II 321. 

__ to the king inculcated II 410. 

Obfequies IV 12; 16; 245; 299; 325. 
Occupancy requifite to the validity of a 
mortgage I t66. 

Office of pried devolving on heirs II 175. 
Officiating priefts 11172. 

Oral evidence I 22, 

Ordeal 



\ ,,K J : • TT r . 

■ Legitimate 












v'^rdeal II 12; 105; 124. Ill iy*. 

Ornaments &c. are the peculiar property 
of the wife IV 272. 

Outcafl difinherited IV 4. 

■ . — obfequies refilled to, IV 16. 

Paramount II 241. 

Paramours of widows liable for debts I 
334 - 

Parceners, though abfent, entitled to fhares 
IV 142. 

Partible property IV 87. 

Paitition of heritage III 1; 18. 

Partition by a father with his fons III 3 6, 
8 7 - 

- — -- among brothers III 160. 

- ■■ — — after reunion IV 250. 

■■ 1 II " of effeds naturally indivifible 

IV 80. 

- how proved, if difputed IV. 

Partners, II 118; 124; 12 6; 109; 133; 186, 
Partnerlhip in trade II 117. 

■ 1 ■ among priefts II 147. 

• . in money lending II 181. 

• — ■ ■ in husbandry II 186. 

- .. » in arts II 190. 

- . among muficians, Sec. II 197 4 

. among robbers &c. II 199. 

Failure, fpace to be left for II 464. 

Patents for land II 278. 

Patrimony II 246; 271. Ill 39; 128. 
Payment of debts I 233; 262; 307; 342. 

————- by an aflignment on future in¬ 
come II 285. 

Peculiar property of a woman, I 130. Ill 
182. IV 259; 289; 309. 

Penalty for refeinding a contrad II 425, 
434 - 
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Penance for infidelity II 539. 

Periodical intereft I 50. 

Perturbation of mind, invalidates a con^ 
t trad then made III 43. 

Pious donations III 210. 

Plaintiff„making an unjuft claim, how pun- 
ilhed I 374; 380. 

Pledges I 20; 36; 146. II 183. 

Porter II 333. 

Portions how regulated in partition among 
uterine kindred III 52; 64; 78. 
PolTellion among half brothers III 66 . 

1 authenticates a pledge I 1 66; 

211; 217. 

■ confirms a right IV 3. 

-- for a long fpace of time, gives 

a title IV 144. 

Precedence among wives II 520. 

Preceptor heir on failure of kin IV 233, 
— • heir to a hermit in preference to 

all claimants IV 247. 

Preference of payment I 383. 

Prefident of a company of traders See. 
II 409. 

Prefents to an abfentee III 11. 

Prefents to the deputies of a community 

114*8. 

Prefumptive evidence IV 129. 

Price of a commodity 11025127. II44G. 
Priefts inherit on failure* of other heirs 
IV 234. 

~ 1 ’ property of, cannot efeheat II 

142. IV 237. 

1 1 appointed for a town or village 

II 402. 

Primogeniture III 63 ; 76. 

Priority of pofleffion I 215. 

..— of debts I 383, 



Priority 
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of contra&s II 78. 

Profeflion of a higher ciafs forbidden lo an 
inferiour one II 140. 

Prohibited inttreft I 123 ; 127. ^ 

p 

Promifcuous aflemblies II 416. 

Promifes I 136. II 243; 282; 287 ; 402; 
422; 605. 

Promife breaker II 412. 

Proof in general II 105. 

Proof by evidence, written or oral I 27. 
Proof of a debt I 310. 

Proof in a difputed cafe I 401. 

Proof of a contefted partition IV 109; 
116. 

Property III 1. 

Property in the foil II 62. 

Property acquired by nefarious means II 

82. 

Property gained or recovered III 117* 
Proprietary rights how annulled III 135. 
Proteflion of fubjefls II 204.. 

Pupil II 322. 

. .. . heir on failure of kindred, &C. 

IV 233. 

. - heir to an anchorite in prefer- 

* ence to all claimants IV 247. 
Purchaf<S II 423. 

.. .. —. in fecret, or under fufpicious cir- 

cumftances, ccnfurable, II 91. 
Purification of \vomen II 537. 

Purity of women II 540. 

Ranfom II 200. 

Rate of intereft I 29; 35 ; 43 ’> 4^ > 53 * 
Reafon of the law, a ground of decifion 

I 141. II 243. 

Reafoning prevails, when texts of law are 
inconfiftent II 69. 


Receipts for partial payments I 392. 
Recovery of debts I 345. 

Redemption of pledges I 172; 340. 

-- from flavery II 357. 

Refufal to aflbeiate with another II 416. 
Renewal of a bond I 84 ; 365. 

. of a document which has been 

loft &c. I 402. 

Repudiation II 529 ; 536. IV 31. 

Refale of goods refufed by the buyer II 
441. 

Refciflionof purchafe II 423. 

■ .. .— of fale II 423 ; 434. 

Refignation of property III 24. 
Refumption of grants, cenfured II 279. 
Return of commodities bought II 425. 
Revenue II 65. 

Reunion of parceners IV 250. 

Reunited parceners inherit from each other 
IV 208. 

Revocable gifts II 297. 

Sale without ownerfhip II 53. 

« — —— by the oyner II 434. 

---— void in certain cafes II 444. 

Salvage II 128. 

Sea voyages forbidden III 120. 

Second marriages II 586 ; 592 ; 596. 
Secreted effefts IV 97. 

Secuiity for a loan I 2 6. 

Seniority III 55. 

Servants II 319 ; 381; 396. 

Servant in hufbandry II 333. 

Servitude of the fourth tribe I 12. II 349. 
Sifters entitled to allotments to defiay their 
nuptials III 1725 176; 179. 

Slave II 337 ; 340. 

Slave for the fake of his bride II 343. 

Slave 
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e cannot borrow money I f6. 
are incapable of property II 365. 
Slavery of a woman married to a flave II 

368. 

———- illegal in the inverfe order of the 
tribes'll 370. 

■ .— - of a Brahmen illegal II 370. 

* "" of a child ftolen and fold is null 

11 355 - 

Spurious offspring IV 28; 32. 

Soldiers, hired II 333. 

Sons legitimate and adopted II 1*2 25. 

Son begotten in lawful wedlock III 235. 

—— of an appointed daughter III 240. 
—- • of the wife III 81 ; 273. 

—— of concealed birth III 288. 

— - of an unmarried woman III 302. 

—— of a twice-married woman 111314. 
given III 320. 

— • bought III 152. 

—— made by adoption III 357. 

——- of a pregnant bride III 359. 

- rejedted by his natural parents III 

3 Sl * 

-by a< Sudrd woman III 213; 223, 364 ; 

—— of a Sudrd man by a bondmaid 
III 222. 

Sons may not in general be given away II 
220. • 

Sons fucceed to their father’s eflate III 21. 
Special plea I 3 77. 

Special agreement II 206. 

Spoil II 199. 

Stepmothers III 97. 

Stipulated intereft I 50. 

Stock of a deceafed trader, mull be fecu- 
red for his heirs II 136, 

Strayed cattle II 487, 

4 R 


Student in theology IV 247. 

Subfiftence, legal means of II 351. 
Subfcription of parties, witnelTes and fcribes 

. ^ 124; 25* 

9 

~ — — of illiterate perfons I 2 6. 

SuccefiSon to kingdoms II 233. 

Sufficiency of a pledge or furety I 20. 

Suit in court I 347. 

Superceded wife II 536. Ill 102. 
Superceffion of a wife II 533. 

Sureties I 20; 129; 134; 13^ 233. 

Taxes II 65; 283. 

Tender of payment I 136. 

Term of a loan II 184. 

Theft II 100. 

Thieves mud be reftrained II 204* 

Titles of law II 2. 

Tonfure III 227. 

Town II 467. 

Traffick, by whom pra&ifed as a profeffion - 
I 12; 14 ; 15, 

Trefpaffes of cattle II 464. 

Twice married women I 330. II 592. 

Vice a ground of fcxclulion ffom iiiheri 
tance IV 2. „ 

Village II 467. 

Unalienable property II 209; 212. 

Unattefted writings I 21; 23. 

Uncleanlinefs after childbirth and during 
mourning II 573. 

Unfound mind vitiates a contract II 444* 
Unworthy objects of gift II 314. 

Void gifts II 297. 

Ufage I 96; 141 ; 167; 345. II 243.. 

Ufe of a pledge I 50, 136. 



Ufucaption 






TJfucaption I 190. lV 113; 

Ufury I 50; 88 ; 99; 106. 

Wages and hire II 319. 

Wages of feamen II 381. 

.- of herdfmen II 4 $ 4 * 

Waif II 115. 

Wards IV. 242. >» 

Weights I 31 ; 32. II 386; 460 ; 474. 

Weights and ineafures II 386. 

_a*, frauds r^pefting, how punifbed 

II 446. 

Whole brothers inherit before the half 
blood IV 209. 

Widows, duties of II 567. 

1 — may be authorized to raife up if- 

fue to their hufbands II 581, but 

the praQice is condemned II 5^ > 

59 °* 

Widow’s fon II 584. 


Wife, duties of II 541. 

Wife not liable for her hufbaud's debts 

I 3 1 2 * * * °- 

Wife's fon II 584. Ill 81. 

Will and teftament unknown to Indian law 
III 16. 

Witnefles I 22; 236; 239. 

Wives may not be given away II 220. 
-entitled to fhares of a partition III 


97 - 

—inherit the eftate of their deceafed 
hufband ort failure of male iffue IV 
159; 166; 277. 

Women not liable for the debts of theii 
hufband I 3 7 - 2 * 

--fevcral property of, IV 2 t 59. I 

129 ; 230. IV 276. 

-—.— controled II 495* 

Worthy objefts of gift II 314. 

Written evidence I 21 ; 220, 








XT OLUME I. Preface.— p. vi. 1. 32 for fctimerits read fentiments—p; 

ix. 1 . 2 for then read than— 1 . 24 for fubfceptible read fufceptibld. 
)?• x. 1. penult: dele ancie,nt—p. xi. 1. 30 for commentators read commen¬ 
taries—p. xii. 1 . 4, 3 and 6 read glofs of Culli/cabhatta entitled M.en~ 
n art’ha MuftavaU—p. Xv. 1 . 22 for Tlrabhudi read Tlrabhutti 

p. 22 1. 1 for there lative read the Relative—p. 37.1. 8 ahd paffim for 
hypothecated read pledged—p. 41 1. 6 for This read The —p. 43 1 ; 
24 after literally ntfert Signifying —-p. 47 1. 16 read they mult pay the 
intereft—p. 3^ 1. 22 after and infert fo is—p. 65 1. 22 for to read 

with— p. 82 1. % after give infert greater—p. 83 1. 18 for ; read ?—p. 

86I.30 and 31 for eightieth read eightieth—p. 101 1. 4 for ear. read 

year. p. till. 21 for “trees read ‘‘tree”—-p. 121 1. 4 for and read 

® r —P- r 33 i- 15 for afer read after.—p. 134 1. 9 for alfer read after— 1. 
29 and p. 135 1. 4, 5, 8, 10 and 21 for pale wirte, read the intoxicating liquor 
called dfava.—$. *41 1. lgfor decison read dec i sion — p. 1341. 7/or tifelf 

read itfelf p. 153I. 9 for though read, through—p. 136 1. 11 fori {ead is _. 

p. 179 1. 29/or as pledge, read as a pledge, — p. 180I. 2 expunge the inverted 
fcommas—p. 187 1 . ult :/or you read thee—p. x 88 1 . 3 for thy read yoax— 
p. 2141. 24 for remaks read remarks—p. 222 in the note, for horoferope 
read horofeope—p. 227 1. 13 for you ; read thee;—p. 230 lr 24 for of the 
the read of the p. 234 1. ult: and p. 266 1. 2, 3 and t2 for chufe read choofe 
—p. 262 I. 1 for V r ish aspati read Vrihaspati —p. 266 1. 20 for flug- 
glilh read flugghh —p. 267 1. 23 for rectxring read recurring—p. 279 I. 2r 
for text Ya/ny aw a lcv A read text of Ya jnyawaLcya— p. 286 1 . i 2 
for prugs lead drugs p. 324 1. 8 for Vrihasapti: read VrTh aspati : 

P- 3 2 5 !• 1 for ufed in read ufed in the—p. 348 1 . 3 for debtor ; read deb¬ 
tors p. 349 I. 9 for a citftomary right read the cuftom.—p. 333 1. 12/or 

there 
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leafe read the releafe—p. 363 1 . 21 for Ya'jnywalcya : read YaJ- 
nyawalcya :—p- 364 1. 2i for propounds read expounds—p. 366 1. 11 
for its , read zV,—Ibid 1 . 17 and p. 368 1 . 17 for Vrish aspati. read Vr i- 
h aspati.— p. 368 1 . 2 for (Vrifleb) tezd/Vridd’hehJ—p. 369 1 . 23 /or or- 
ginal mi original—p. 3711. 8 for debor read debtor—p. 387 in the note for 
fences mi fenfes—p. 389 1 . ,15 for unitl mi until—p. 400 1 . 2 for laying 
read lying. 


§L 


VOLUME II—p. 36 1 . 25 for preten, read pretences,—p. 39 1 . 15 for re¬ 
covery read the recovery— 1 . 25 for te read to—p. 47 P 1 8 expunge fent p. 
S3 1. 26 for conpenfation read compenfation—96 1. 22 for “ by this 
rule,” “ by read “ by this rule, that is, by—p. 1341. 9 f or “ disabilty • 
read disability ;—p. 135 1* h for or read nor—p. 156 I. 24 and p. 157 
I. 3, 6 and 19 for fet read fets—p. 158 I. 23 for facrifiec read facrifice—p. 
361 1 . 17 for jyotifhtama read jyotijhtoma —p. 168 1 . 12 for who, was read who 

was_p. 178 1. 10 for appointd read appointed—p. 202 1. 28 for litle read 

title_p. 219 1. 17 for is forbidden read is not forbidden p. 272 1. 9 f or 

parttion mi partition—p. 283 1. antepenult, for in read on—p. 288 1. 2 for 
relious read religious—p. 292 1. 2 for with the reafoning read with reafoning 
—p. 295 1. 23 for to other read to the other—p. 296 1. 8 for doutful read 
doubtful— 1. 10 for ordinance read ordinances—p. 306 1. 5 for contract read 

contro l_p. 311 1. 8 for authority read authority —p. 322 1. ult. for acquring 

read acquiring—p. 336 1. 21 for feverally, or fynonymoufly, read fynony- 
moufly, or feverally,—p. 35 * P ^ for witnout read without- 1 . 3 for As is 
read As it is—p. 380 1 . 1 for recompence read recompenfe—p. 384 1 . antepe¬ 
nult. for meams) read means ;-p. 388 1 . 3 f or his whole P rice read thc 
whole price—p. 400 1 . 15 for Consequntly read Consequently— p. 
401 1 . penult./>r delvered : read delivered p. 402 1 . 13 for Fajhenda read 
Pdfhenda— p.413 1 . 8/orfix read fix-p. 418 1 . 14 fir Yajn aywalacya: 

read Ya'jnyawalcya :— p* 4 2 ^ P f or catt ^ e ‘ * read catt * e * P* 43 ^ P 
io /or Ya jnyawalya read Yajnyawalcya— p. 447 P 16 expunge 
thorny . Ibid in the notes,>r Nyfthanthes miftydtanthes-Ibid. expunge the 
note marked §—p. 459 1. 22 for palatal read palatine—p. 479 1. 12/or laying 
mi lying—p. 488 1. 14 for impegnation, read impregnation, —p. 497 1. 21 for 

honor read honour —p. 504 1 » 3 P en ^ e read fenfe is,—p. 523 P 2 sf or ^ a "“ 

crificial 
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crificial read facrificial fire*-p. 537 1 . $for fpecially read efpecially—p. 5 
I.13 for or read nor—p. 550 1. 8 for not read nor—p. 554 1/ 23 for rhis read 
this—p. 597 for &c. read &c.’—p. 598 1. 22 after blemifh a comma—p. 
608 1. 26 for him. read himfelf.—p. 6Q9 l.fult. for chufe read choofc. 


VOLUME III. —p. 12 1 . 8 for ; redd) — 1 .12 for, read ?—p. 14expunge thd 
note marked *—p. 16 in the note expunge the comma after fignifying—p. 45 L 
22 for m a read may—p. 49 1. 2 after fortieth a femicolon—p. 56 1. v8 for fa- 
tisfied. read fatisfied ?<—p. 59 1. 4 for a read a —p. 64 1. 11 for o readot- —p. 
91 1. 13 for chufing read choofing—p. 100 1. 1 for ime read time—p. 117 
1 . 16 for 6hande'swrX read Chande'swara —p. 125 I. 20 for or read nor 
— p. 129 1 . 31 for participation read partition — p. 130 in the note,' for Mahd- 
chauhini' read Mahacfauhim —p. 131 1. 31 for text read texts—p. 133 in the 
notes, for Chapter read Chapters— p. 140 1 . 16 for brethen read brethren— pi 
141 1. 1 after unjuft expunge the comma —p. 151 1. 8 for alloted read allotted 
p. 159 1 . 11 for bo ynce read by once —p. 177 1 . 2 for alloting tead allotting 
p. 178 I. 11 after “nuptials” infert and—p. 187 1. 17 for brdtrinamdm read 
bkrdtrinam —p. 196 1 . 15, p. 202 1 . 8 and p. 213 1 . i for S'udrd read S'udra-— 
p. 20i 1. 10 for Pajf’hinafi read Pali'hinafi — p. 234 1. 14 read (A dis- 
? tinction is fubjoined;)—1. 19 expunge not. —p.-237 l. 12 for foul! react 
fpirit.—p. 239 1. 12 after fon expunge the comma —p. 256 1. 24 for wife read 
wife—p. 263 1. 19 for conftantly read confequently—p. 265 1. 28 for doub 
lefet read double fet—p. 292 1. 2 $ for another, read another? —p. 313 1. 1 for 
virtue, read virtue?—p. 348 1 . 4/or “adoption. If read adoption./* If— « 
p. 366 1. 4 for even read ever—p. 374 1. 12 for preceeding read preceding. 


VOLUME IV.—p. 2 1 . antepenult, for Book read (Book—p. 6 1 . 8/oriri- 
defpenfable read indifpenfable—p. 15 1. 22 for proceded read proceeded— 
p. 30 in the note, for iuterpret read interpret—p. 47 in the note for iquana 
read iguana—p. 70 in the note for are read were—p. 71 1. 27 and paflim 
for wduftton read inference — Necsesary read Necessary 
—p. 85 1. 1 for diflereved r?<TO —p. 119 in the note for CLXI 

read CXLI—p. 125 1. 29, 30 and 32 for their read her—ibid. L'31 and 
p. 127 1. 28 for they are read Are is—p. 139 1. 24 for included read ex¬ 
cluded p, 193 L 6 for ho read who—p. 196 1. 5 for alhough read al¬ 
though 


though—p. aio 1. S5 for i$ reunited read is not reunited— p. 230 h 26 
and 30 for graridaughter read granddaughter—p. 382 L 13 after king ex- 
purge the comma— 319 . 1 , for daughters’s read daughter’s. 
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